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No. 10,415 


BECKER, et al., TRUSTEES OF ESTATE OF HENRY 
K. WILLARD, et al., Appellants 


FERNANDE A. DAVID, Appellee 

Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This appeal is from a final judgment in favor of appellee j 
in a negligence action tried before Judge Goldsborough and 
a jury. The jurisdiction of this Court to bear this appeal 
flows from Title 17, Section 101 of the Code for the District 
of Columbia. The complaint, answer and final judgment of 
the lower court are printed in the appendix. 
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STATEMENT OF THE CASE. 

Appellants were sued by appellee, Femande A. David, 
for personal injuries sustained when she fell in a public 
corridor of an office building at 1416 F Street, N. W., Wash¬ 
ington, D. C., owned and operated by appellants. The jury 
returned a verdict in favor of plaintiff-appellee for $16,600 
and this appeal resulted. 

Appellee’s claim as developed during the trial was that 
the corridor in question became wet due to water having 
been tracked in upon the feet of persons from the rainy 
outside; and that she slipped and fell as a result of that 
wetness. 

Appellants denied that the corridor was wet and asserted 
that no rain sufficient to wet the outside streets had fallen 
prior to the time of the accident. They took the further 
position that even though the maximum amount of rain 
claimed by appellee had fallen outside, the physical con¬ 
ditions involving the approach to the corridor made it im¬ 
possible for water to be tracked in on the day in question; 
and that they had had no notice of any dangerous condition. 

The accident happened on March 13, 1947 between 3:00 
and 3:30 P.M. when appellee was returning to her office 
from lunch. 

The corridor where the accident occurred was not flush 
or level with the street, but was approached by three out¬ 
side steps from the street, then a landing, and a doorway, 
then eight additional inside steps and another door. (See 
Defendant’s Exhibit 4 included as a part of the record on 
appeal). 

The surface of the corridor was unpolished marble one 
segment of which, about 24" x 12", was produced in court 
by defendants as their Exhibit 3. 

Appellee had traversed the described approaches and 
traveled about 20-30 feet down the corridor toward the 
elevator before she fell. 

Appellee testified that when she left for luncheon between 
1:30 and 2:00 P.M. she took a taxicab (according to her 
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custom) to her apartment on New Hampshire Avenue neaij 
DuPont Circle. When she went out it was raining lightly— 
“a light trace”—but she did not raise an umbrella sh€ 
said she had with her. When she returned somewhat over 
an hour later “it was raining lightly” but again she did not 
raise her umbrella between the street and the office building} 
and her clothes did not get wet. (11, 27, 29)* 

When she went out of the building she did not notice any¬ 
thing unusual about the condition of the corridor or the 
floor. Asked on cross-examination whether the hallway was 
normal at the time she went out, appellee replied, “Yes,, 
I think so”. There were no people coming or going whe4 
appellee went out of the building or when she came back} 
(26, 27) 

Her version of the accident was—“I slipped fast, anc 
I lifted my arm to—as I saw it coming, I lifted my arm tc 
protect me from the fall, but it was too fast and I fell with 
my arm uplifted and I tried to get off the floor and coulc 
not.” (11) Asked, “Up to the time you fell, while yoii 
were up, you did not know what caused you to fall?”, apj 
pellee answered, “No.” (25) However, while she was ly¬ 
ing on the surface of the hallway trying to get up, she put 
her hand on the floor and “felt moisture on the floor” but 
“did not see anything else.” (15) 

Asked on cross examination if when she used the wor4 
“moisture” she intended to convey a different meaning 
from “pool” or “puddle” she replied that “There was no 
pool or puddle”. The cross examination following ther. 
ensued: 

“A. There was no pool or puddle. 

Q. By moisture you mean a thin covering of water , 
just about what the word itself means? 

A. The same as some steps would make from the 
rain. 

Q. And again, it was your sense of touch— 

A. (Interposing) Not much. 

* Numerals in parenthesis refer to printed pages of the Joint Ap¬ 
pendix. 
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Q. Not much? And it was your sense of touch that 
told you it was there? 

A. At first, yes. 

Q. Did you see it later? 

A. Well, I noticed it was moist, yes. 

Q. When you were lying on the floor? 

A. As I was getting up. 

Q. As you were getting up? How long was that 
after you had fallen? 

A. Oh, immediately—I had very much pain, and I 
normally looked to see what had made me fall, and I 
saw some moisture after I had felt it.” (35) 

Appellee testified that she had on rubber overshoes at 
the time of the accident and one was produced in court and 
introduced as Plaintiff’s Exhibit 7. The overshoes were 
the type known as “half rubbers” with the heel not covered. 
The soles were rubber and “had pretty deep ridges” 
‘‘ slightly worn but not much”. 

Appellee produced as part of her case (Ptff’s. Exhibit 1) 
an official record of weather conditions of the U. S. Depart¬ 
ment of Commerce, Weather Bureau, covering the day of 
the accident. Insofar as precipitation was concerned this 
record was compiled from automatic measurements and 
manual “stick” tests made at the Weather Bureau situated 
at 24th and M Streets, N. W. (about 9^ blocks west and five 
blocks north of the point of the accident and in the general 
direction appellee traveled to get to her apartment). 

On the face of this chart the precipitation for each hour 
of the day is indicated in decimals when it amounts to 
as much as 1/100 of an inch in each hour. The detailed 
records kept by the Weather Bureau, however, break the 
measurements of precipitation into intervals of five min¬ 
utes. (55, 56) The Weather Bureau Expert, Willis A. 
Wood, testified respecting 1/100 of an inch of rain—“per¬ 
haps it is difficult for the layman to appreciate these mea¬ 
surements in such small amounts. A ten-cent coin, a dime, 
is 53/1000 of an inch in thickness, or, in other words, about 
5/100 of an inch, so this 1/100 would be about 1/5 the thick¬ 
ness of a ten-cent coin.” (53) 
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This expert further testified that when there is moisture 
in the air but not enough physically to measure, the 
Weather Bureau uses the symbol “T” representing the 
word “trace.’’ “Trace is an amount too small to meas¬ 
ure. It can be described as less than 5/1000 of an inch]” 
(59) This Weather Bureau chart, Plaintiff’s Exhibit jl, 
shows that there was a “trace” of rain between 11:$5 
and 11:50 A. M., a “trace” at 1:30 P. M. and a “trace” be¬ 
tween 2:00 and 3:00 P. M., but that the first measurable 
precipitation was .02 at 4:00 P. M. (53) 

Wood further testified from detailed records which he 
brought with him that the first measurable precipitation 
on March 13th was recorded at 3:45 P. M., when there wps 
an accumulation of 1/100 of an inch. An additional 1/lOdth 
of an inch accumulated at 3:52, making the total of .02 
inch recorded on the official chart (Ptff’s. Exhibit 1) at 4 
P. M. (5S) Based on the official records this witness stated 
his opinion as to the condition of the outside sidewalks 
prior to 3:45 P. M. as follows: “My opinion would be tljat 
the sidewalk might be slightly damp, but there would be 
no puddles or visible water on the surface of the side¬ 
walk.” (54) 

Appellants produced five witnesses who testified that Ihe 
hallway was dry at the time of or immediately after l|he 
accident, including the only eye witness to the accident, one 
Ludwood Satterfield. Satterfield, who was the elevator 
operator in the building, was sitting in his chair facing ihe 
doors at the top of the inside stairs where appellee entej-ed 
the corridor. He testified she came in at “a pace” and 
went about half-way down the hallway and suddenly felj. 

Appellants kept a rubber mat rolled up for use in J;he 
hallway, but Satterfield testified there was no necessity 
for its use on the day of the accident as the hallway 'yas 
dry. 

The only witness who testified as to any wetness in 'the 
corridor on the day in question (save the testimony] of 
plaintiff herself regarding moisture) was plaintiff’s if el- 
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low-worker, one Collette Jacobs. Her direct examination, 
in part, was as follows: 

“Q. What was the condition of the floor at that time? 
A. Well, there seemed to be moisture in the air. 

The Court: What is that? 

The Witness: There seemed to be moisture in the 
air. It was raining that day. 

The Court: Moisture in the air? 

The Witness: Well, in the floor. 

The Court: Just a minute. Did you have anything 
else you wanted to say? 

The Witness: No. It was raining and the moisture 
was on the floor. 

There was moisture in the floor and in the air. The 
floor was wet, slightly wet. 

The Court: Then what? 

The Witness: In the air, too. It was damp that 
day, what I mean. 

By Mr. Brick: 

Q. When you say moisture in the floor, what do you 
mean by that? Describe that to the Court and jury. 
A. Well, there was some kind of footprints. 

The Court: What did you say? 

The Witness: Footprints, and the floor was wet 
from people coming in and out in the rain. 

By Mr. Brick: 

Q. When you went out, was it raining? A. No, it 
wasn’t. 

Q. What time did you return from lunch? A. 1:30. 

Q. Did you notice the condition of the floor when you 
came back in the building? Au Yes. 

Q. What was the condition of the floor then? A. 
There was nothing in the floor. I noticed, usually 
there was a mat. 

The Court: There was what? 

The Witness: There was no mat in the floor. I no¬ 
ticed it when I came back, because the floor was slip¬ 
pery. 

By Mr. Brick: 

Q. When you say the floor was slippery, describe to 
the Court and jury what you mean by that, what the 
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condition of the floor was when you came back. AL 
Well, slightly wet.” (44) 

There was no testimony that any person coming in from 
the outside, other than plaintiff and the witness Collette 
Jacobs, had used the hallway after 11 A. M. on the day 
of the accident. 

At the conclusion of plaintiff’s case counsel for appel¬ 
lants moved for a directed verdict and renewed the mo¬ 
tion at the conclusion of all testimony. These motions 
were denied. The trial judge in reading to the jury de¬ 
fendant’s instruction on the doctrine of proximate cause, 
made certain remarks to the jury regarding that doctrine 
to which appellants objected. The judge also interrupted 
the argument to the jury of appellants’ counsel from time 
to time in a manner which appellants believed caused the 
jury to be prejudiced against them. Appellants also pre¬ 
served exceptions to the judge’s ruling upon a certain 
point of evidence regarding the condition of plaintiff’^ 
clothing the day following the accident. It is because of 
alleged errors of the trial judge regarding the aforemen¬ 
tioned points that this appeal is prosecuted. 

STATUTE OR RULES INVOLVED. 

There is no statute involved in this appeal. The only 
rule involved is Rule 51 of the Federal Rules of Civil 
Procedure requiring a party objecting to the failure to 
give an instruction to state such objection and the grounds 
therefor. This rule was complied with by appellants’ 
counsel. 

STATEMENT OF POINTS. 

I. The trial judge erred in denying defendants’ motion 
for directed verdict. 

II. The trial judge erred in denying defendants’ motion 
to strike the testimony of witness Elizabeth C. Babbitt in- 
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sofar as it pertained to the condition of a certain coat 
on the day following the accident. 

III. The trial judge erred in failing to charge the jury 
according to defendants’ Instruction No. 1 in the form pre¬ 
sented. This instruction was to the effect that no presump¬ 
tion of negligence arises from the mere fact that an acci¬ 
dent occurred. 

TV". The trial judge erred in stating to the jury, in con¬ 
nection with the reading of defendants’ prayer No. 2 re¬ 
garding proximate cause, “Personally, I don’t know what 
it means. That is, when I say I don’t know what it means, 
I can figure it out mathematically and philosophically, but 
as a practical proposition, I don’t know what it means and 
any jury that knew what it means would be a miraculous 
organization.” 

V. The trial court erred in interrupting the argument 
to the jury of counsel for the defendants and in misstating 
to the jury the effect of certain portions of such argument. 

VI. The trial court erred in failing to set aside the ver¬ 
dict of the jury as excessive. 

SUMMARY OF ARGUMENT. 

I. The plaintiff did not prove that the defendants had ade¬ 
quate notice, actual or constructive, of the alleged danger¬ 
ous condition in order to make the defendants liable for the 
resulting injury. F. W. Woolworth v. Williams, 59 App. 
D. C. 347, 41 F. 2d 970. 

Plaintiff did not sustain the burden of proof regarding 
negligence. In the instant case facts showed that the injury 
might have occurred as a result of two different causes. 
Therefore, the Court should have directed a verdict in favor 
of the defendants. Pennsylvania R. R. Co. v. Chamberlain , 
288 U. S. 333, 53 S. Ct. 391. 

II. The testimony of witness Elizabeth Babbitt regarding 
condition of plaintiff’s coat the day after the accident should 
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have been stricken on the ground that no foundation was 
laid showing that the coat was the same one worn by the 
plaintiff at the time of the accident or that the condition 
of the coat was not caused by being exposed to the rain after 
the accident. (Wigmore On Evidence, Vol. I, Ch. 2, Sec. 9 
(3rd Edition) p. 289). Furthermore, the testimony was in¬ 
troduced to show that since the coat was damp 24 hours 
after the accident, there was a presumption that the coat 
was dampened by the accident. However, presumptions do 
not run backwards. Blodgett v. Springfield St. By. Co., 158| 
N. E. 660. 

III. The instruction sought by the defendants on which 
statement of point III is based is supported by well estab¬ 
lished authority in this jurisdiction and the principle is ap¬ 
proved by this Court in F. W. Woolworth v. Williams, 
supra. 

IV. & V. The trial judge prejudiced the jury against the 
defendants by his comments regarding proximate cause; 
especially the statement referring to proximate cause that 
“I don’t know what it means and any jury that knew what 
it means would be a miraculous organization.” 

The trial judge further prejudiced the jury against de¬ 
fendants by misstating to the jury defense counsel’s re¬ 
marks in his final argument to the effect that counsel should 
not accuse a witness of lying when in truth counsel merely 
stated that in his opinion the witness was exaggerating. 

ARGUMENT. 

I. 

The Trial Court Erred in Denying Appellants’ Motion for 

a Directed Verdict. 

(a) Lack of Notice. With respect to each issue in this 
case, including that of notice to the defendants of the po¬ 
tentially dangerous condition alleged, the burden of proof 
was upon the plaintiff. In the Statement of the Case, 
supra, the facts aro set forth in detail in order to provide 
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a basis for consideration by this court of the initial ques¬ 
tion as to whether a plaintiff sustained her burden in re¬ 
gard to such notice. 

Bearing in mind the facts recited, there is thus posed 
at the outset the question as to whether this Court will 
modify beyond the limits indicated in the recent case of 
Doctors Hospital, Inc. v. Badgley, 81 App. D. C. 171; 156 
F. 2d. 569, the requirements of proof on the part of plain¬ 
tiffs to sustain their burden regarding notice in tort cases 
of the kind here involved. 

In F. W. Woolworth Company v. Williams, 59 App. 347, 
41 F. (2d) 970, this court had before it a question as to 
whether plaintiff, in a slipping case, had made out a prima 
facie case. In the course of the opinion, which held that 
plaintiff had failed in her proof, this court said : 

“The defendant is not an insurer against accident 
to persons entering its store for the purpose of mak¬ 
ing purchases or otherwise. Until it is established 
that the accident was occasioned through the negli¬ 
gence of defendant’s employees, or as the result of the 
existence of a condition of which defendant had either 
actual or constructive notice, there can be no recov¬ 
ery.” * * * 

“Plaintiff cannot sustain her case by merely show¬ 
ing that a spot was there. The burden rests upon her 
to establish its presence under circumstances which 
would charge defendant with responsibility therefor. 
This she failed to do, but rested her case solely on the 
existence of the spot on the floor.” 

The principles of law stated in the quotation from the 
Woolworth case are commonly accepted by the various 
State and Federal Courts. Among other District of Co¬ 
lumbia and Federal Circuit Court decisions where those 
rules have been stated and applied are: Selby v. S. Kami 
Sons Co., 64 App. D. C. 36, 173 F. (2d) 853 (1934); Sears 
Roebuck & Co. v. Johnson, 91 F. (2d) 332, (10th Circuit, 
1937); F. W. Woolworth Co. v. Carriker et al., 107 F. (2d) 
689 (8th Circuit, 1939); Montgomery Ward & Co. v. Lam - 
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berson et al., 144 F. (2d) 97 (9th Circuit, 1944); Brodsky 
v. Safeway Stores, 80 App. D. C. 301, 152 F. (2d) 677. 

There has been no stated departure in this jurisdic¬ 
tion from the legal rules announced in the Woolworth 
case; but in Doctors Hospital v. Badgley, supra, this 
court held that the plaintiff had sustained her burden 
as to notice by adducing facts which appear to have 
been minimal. In that case plaintiff had entered the 
hospital directly from the street level into the first 
floor lobby. She entered the building at the beginning 
of visiting hours, about 2:15 P. M. It had been raining 
hard from 8:00 in the morning up to 2:15. Evidence was 
also submitted that during the six hours of rain many peo¬ 
ple had entered into the lobby from the street. There was 
evidence that the lobby was polished, wet and slippery and 
plaintiff testified that she slipped as a result of those con¬ 
ditions. 

In a divided decision the court held that plaintiff had 
sufficiently proved implied notice to the defendant of the 
dangerous condition. The majority opinion stated, 

“ Undisputed testimony showed that very few people 
not ‘a lot’, entered the building and passed over the 
floor of the lobby during the quarter of an hour which 
elapsed between the beginning of the visiting period 
and the time of the accident. There is no evidence or 
contention that traffic had been heavier earlier in the 
day. It follows that the deposit of water by the shoes 
and umbrellas of 1 a lot of people ’ was a gradual process 
which took a considerable amount of time. The jury 
might fairly think that due care required appellant, 
during this time, to discover that this gradual wetting 
process was going on, or to realize that it must he 
going on, and to make some effort to obviate it. Ap¬ 
pellant made no such effort during the six hours which 
elapsed between 8:30 a. m., when the floor was gone 
over with a dry mop, and the time of the accident. Ac¬ 
cordingly reasonable men might conclude, as the jury 
did, that the floor was wet by reason of negligence on 
appellant’s part. Whether this court would or would 
not have reached the same conclusion is of course im¬ 
material.” 
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From the full opinion it appears that the trial court had 
before it evidence— 

(a) Of six hours of hard rain preceding the time of the 
accident; 

(b) of numerous people tracking in water on the polished 
floor over a considerable period, and 

(c) that plaintiff knew there was a deposit of water on 
the lobby floor and testified that she had slipped as a result 
thereof. 

The majority decision that the defendant hospital had 
had notice of the potentially dangerous condition of 
its lobby floor was considered by the dissenting justice 
as an inference not justified by the proven facts. Inas¬ 
much as appellants have been unable to find any other 
decision, state or federal, holding that the burden of prov¬ 
ing notice had been sustained where the inference had been 
drawn from such an inconclusive chain of facts, they as¬ 
sume that the case was close and that the facts proven 
were, for that type of case, minimal. 

The instant case is similar to the hospital case in that 
plaintiff fell in a hallway alleged to have been wet from 
rain tracked in from the outside. The similarity is only 
in the allegations, however, for the proven facts are very 
dissimilar. Among other respects where the instant case 
is factually different are the following: 

1. There was no evidence of any hard rain prior to 
the accident, but only that a very light rain had fallen 
during brief intervals. Plaintiff’s own evidence, the 
official Weather Bureau chart, showed only a “trace” 
of rain at 11:35, at 11:50 and at 2:36. A “trace” was 
later stated by the Weather Bureau expert as too little 
to measure. In his opinion it might have created a 
moist condition on the outside streets but could not 
have been seen; 

2. There was no evidence of anyone tracking in rain. 
There was absolutely no evidence that any rain, even 
a “trace” had fallen prior to about 11:30, and there 
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was no word of testimony of anyone from the outside 
having been in the hallway between 11:30 and the 
time that plaintiff fell except plaintiff and her witness, 
Collette Jacobs; 

3. The physical conditions were different. The hall¬ 
way was not adjacent to the street, hut was approached 
via three outside steps and a landing, a doorway, eight 
inside steps and another doorway. The accident hap¬ 
pened 20-30 feet from the last doorway; 

4. The surface of the hallway was not polished. It 
was composed of unpolished marble, a sample of which 
was introduced in evidence. (See testimony, Allen 
Minnix, Tr. 281-285, and Plaintiff’s Exhibit 4); 

5. Plaintiff did not know what caused her to fall and 
only surmised after the accident that “moisture” 
which she felt on the hallway with her hand had caused 
her accident. However, she was wearing practically 
new, heavily ridged half rubbers. With the traction 
provided by such ridged rubber soles, it is contrary to 
human experience that one can skid on an unpolished 
surface. 

6. The hallway was in a normal condition when plain¬ 
tiff went to lunch and she saw nothing wrong with it 
when she returned. Until after she felt the marble 
with her hand, she had not observed any moisture. 
While she stated that she then saw some moisture, it 
was not puddles or a standing deposit of water; 

7. Five witnesses, three of them persons having no 
connection with the litigants, stated that the hallway 
was dry and in good condition at or shortly after the 
time of the accident; 

8. There had not been enough rain falling to dampen 
plaintiff’s clothing, even though she did not raise an 
umbrella when going out of the building or when re¬ 
turning from her taxi. 

The legal principle still prevails that defendants were 
not insurers of plaintiff’s safety. If plaintiff, in the ob¬ 
servance of due care for her own safety, which must be 
presumed, observed the hallway to he in normal condition 
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when she went to lunch about iy 2 hours before the acci¬ 
dent, certainly notice cannot be implied to the defendant 
at that time of any potentially dangerous condition. Plain¬ 
tiff did not see any water on the hallway when she returned, 
before her fall, and in her first direct examination she even 
denied that she had seen anything after her fall (15) al¬ 
though later she said that as she was getting up she no¬ 
ticed moisture where she fell. 

So far as she knew or observed the first 20-30 feet of 
the hallway after passing through the second doorway was 
free of water or moisture even when plaintiff returned. 
When, then, can it be said that the defendants had implied 
notice of a dangerous condition? 

Implied notice is merely a presumption or an inference 
drawn from established or known facts. A presumption or 
inference should not be drawn from facts which are uncer¬ 
tain. U. S. v. Ross, 92 U. S. 281, 23 L. ed. 707. Nor can a 
presumption or inference be based upon another presump¬ 
tion or inference. Manning v. John Hancock Mutual L. 
Ins. Co., 100 U. S. 761, 25 L. ed. 693, Davis v. U. S., 18 App. 
D. C. 468. 

In this case the basic facts in issue, from which an in¬ 
ference of notice might have been drawn if known or defi¬ 
nitely established, were: (1) the fact that there had been 
substantial rainfall prior to the accident, and (2) that the 
rain had been tracked into the hallway over a proven pe¬ 
riod of time ahead of the accident. The record shows, how¬ 
ever, that these facts while in issue were not definitely 
proven, established or known. The testimony preponder¬ 
ated to the effect that the hallway was dry, and there was 
no testimony at all of persons from the outside using the 
hallway at a time when rain was falling or after it had 
fallen, other than plaintiff herself and Collette Jacobs. If 
under the factual showing here it can be said that the de¬ 
fendants had implied notice of such a condition, then the 
owner of every public building in the District of Columbia 
will be rendered, in practical effect, insurers of all persons 
using their corridors when there is moisture in the air. 
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In the recent decision of Lance v. Van Winkle, et al., 
Missouri Supreme Court, September 13, 1948, — Mo. —, 
213 S. W. (2d) 401, 16 Negligence Cases, 202, the highest 
court of the State of Missouri affirmed the principle under 
discussion, and held as a matter of law that notice had not 
been shown, where the basic facts were as follows: Plaintiff 
testified that she had slipped and fell as a result of stepping 
on an ice cream cone in defendants’ entrance vestibule. She 
said that the cream was brownish and looked like it had 
dried after being deposited on the steps. Plaintiff offered 
testimony of an expert chemist to show the length of time it 
would take ice cream to dry and form a crust such as de¬ 
scribed by plaintiff. The court said: 

“The main question for decision on appeal is whether 
the evidence shows the ice cream and cone were on 
the step of the vestibule for a sufficient length of time 
to charge defendants with constructive notice of its 
presence.” * * * 

“So even with the evidence of the experiment, the 
length of time the ice cream and cone were on the step 
is still only speculative and uncertain. 

Thus it is clear that plaintiff has not sustained the 
burden of affirmatively showing the length of time the 
unsafe condition had existed. The evidence leaves that 
factor which is vital to plaintiff’s case wholly to con¬ 
jecture. Therefore plaintiff may not recover on the 
ground of constructive notice. Plaintiff argues that 
defendants are charged with actual notice of the pres¬ 
ence of the ice cream and cone. Defendants’ porter, 
whose duty it was to inspect and clean the vestibule, 
had passed through it only a few minutes before the 
accident. He testified that he had looked but had seen 
no foreign matter. Therefore, says plaintiff, he is 
charged with actual notice of that which would be re¬ 
vealed by looking. But that conclusion could follow 
only where the physical facts show an object was actu¬ 
ally present subject to view. Such is not the situation 
here. The physical facts do show the store had a ves¬ 
tibule, and there was a step from the vestibule to the 
sidewalk, but the physical facts do not show the pres- 
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ence of any foreign matter on the step. This is the 
basic issue of fact in the case. There is only an as¬ 
sertion by plaintiff that there was such matter on the 
step. This assertion is contradicted by all of defen¬ 
dants’ witnesses. Nor is this a case where looking is 
deemed to be circumstantial evidence of seeing * * •. 
Certainly, from the facts of the instant case there was 
no evidence of actual notice.” 

Factually very similar to the instant case, is that of 
Sears, Roebuck <& Co. v. Johnson, supra, where refusal of 
the trial judge to direct a verdict for defendant on the 
ground that facts had not been proven from which could be 
drawn inference of notice of a dangerous condition, was 
the ground of reversal. Plaintiff slipped and fell, but prior 
to her fall had not noticed anything to cause her fall. It 
had been raining hard and defendant had not put any mats 
down. One witness testified that about the same time plain¬ 
tiff fell, he slipped and almost fell at the same place, due 
to wetness. There was no question in that case but that 
many persons were tracking in water from a hard rain. 
Pertinent excerpts from the opinion follow: 

“The burden was upon the plaintiff to establish negli¬ 
gence upon the part of the defendant. The only testi¬ 
mony introduced by plaintiff relative to any negligence 
was that of herself and Beightol. Plaintiff’s was that 
she slipped at the head of the stairs, not noticing at 
the time whether the floor was wet. Beightol’s testi¬ 
mony was that he slipped a little at the top of the 
stairs on his way down, stating that it was slick, be¬ 
cause he slipped himself. He also observed the floor 
was wet. # * * It is just as reasonable to infer that 
plaintiff slipped because of wet shoes as on account of 
a damp floor. * * * As to what period during the rain 
it was sufficient to wet the streets so that the shoes of 
persons entering the store would carry in water or 
mud, if at all, is not disclosed. The rain in the begin¬ 
ning may have been merely a drizzle and have grad¬ 
ually increased. So you cannot point out with any 
reasonable certainty as to when or how long, if at all, 
that floor was sufficiently wet as to place the defendant 
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on notice that it should receive attention by mopping 
or otherwise. * * * The fact that invitee may have 
slipped on the floor of the store did not shift to defen¬ 
dant burden of establishing that accident did not occur 
through its negligence, nor create presumption of neg¬ 
ligence. The presumption is that defendant exercised 
reasonable care, as respects liability for injury to 
plaintiff on account of slipping on floor. Defendant 
was not an insurer against accidents to persons enter- 1 
ing the store for making purchases or otherwise on 
invitation. Unless plaintiff introduced sufficient evi¬ 
dence to make an issue that plaintiff slipped on floor 
through negligence of defendant’s employees, or be¬ 
cause of condition of which defendant had actual or 
constructive notice, in time to remove the cause by 
mopping or by other means which was its duty to rea- j 
sonably do, recovery cannot be here affirmed.” 

(b) Plaintiff’s burden was not sustained on the issue of 
negligence . It is the established law in tort cases that 
“Where proven facts give equal support to each of two 
inconsistent inferences, judgment as a matter of law must 
go against the party having the burden of proof.” Perm- 
sylvania R. R. Co. v. Chamberlain, 288 U. S. 333, 53 S. Ct. 
391; Selby v. S. Karms Sons, swpra, (and cases therein 
cited). 

In the instant case it can as consistently be inferred from j 
the evidence that the accident arose from causes which ex¬ 
onerate defendants as it can that plaintiff was injured pur¬ 
suant to her contention that the floor was wet from outside j 
rain. 

There is no direct proof here that plaintiff fell as a re¬ 
sult of rain water tracked in from the outside. Her own[ 
testimony negates that theory. Not only did five witnessed 
say the hallway was dry and in good condition, but at its 
fulsome most the meager testimony of any substantial 
rainfall prior to the accident shows that the precipitation 
could not have been sufficient, under the physical conditions 
existing, to have resulted in water being tracked into thel 
corridor. According to the only eye witness to the acci n 
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dent, Ludwood Satterfield, plaintiff came through the door¬ 
way “at a pace” and, according to her testimony, she fell 
“fast” without knowing what had caused her to fall. Three 
women witnesses testified that they had used the hallway 
that afternoon to go to and from the restroom, although 
they did not go outside. The evidence preponderating so 
strongly to the effect that insufficient rain had fallen to be 
tracked into the hallway, it could be inferred from the evi¬ 
dence that someone inside the building had spilt a small 
quantity of liquid at the point where plaintiff fell. It 
might also he inferred from the evidence that the small 
amount of moisture observed by plaintiff after she had 
fallen came from her shoes or clothing, as she testified that 
it was raining lightly as she came into the building and she 
did not raise an umbrella. 


n. 

The Trial Judge Erred in Refusing to Strike Certain Testi¬ 
mony of Witness Elizabeth Babbitt. 

The plaintiff produced as a witness Elizabeth Babbitt, 
who called at plaintiff’s home the day following the acci¬ 
dent. On direct examination this witness testified as 
follows: 

Q. Did you have occasion to look at the coat Mrs. 
David wore on the date before? 

A. I did. 

Q. What condition did you see that coat in? 

A. I found the coat in very bad condition. 

Q. Explain what you mean by bad condition * * * 

A. * * * Well, when I looked at it, I knew she 
couldn’t wear it, it was such a mess. 

Q. What way was it a mess ? 

A. All down the bottom on the left side it had been 
damp and it was, you know, kind of shriveled up, and 
it had dirt on it. 

Q. Was it just on the left side? 

A. Well, it was more on the left side, right down at 
the bottom where you sit down, as if somebody had had 
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a terrible fall in it. It was very badly stained, so I 
got another coat. 

The witness was asked on cross examination— 

Q. Do yon know anything about where Mrs. David’s 
coat had been or what use it had been put to in the 
preceding time from 3 o’clock the previous day, of 
your own personal knowledge. 

A. Why, I couldn’t tell you that. (Stenographer’s 
Transcript pp. 108, 109).* 

Whereupon, defendants’ counsel moved to strike wit¬ 
nesses testimony insofar as it pertained to the coat or the 
condition of the coat. The grounds for the motion were 
that plaintiff herself had testified that when she left the 
scene of the accident to go to the doctor’s office it was rain¬ 
ing very hard, much harder than it had rained before. (16) 
According to other witnesses and the official weather chart, 
the only substantial rain of the day occurred about that 
time. After visiting the doctor, and trying to enter a hos¬ 
pital, she went home (16,17). It was mid-afternoon of the 
following day that witness said she saw a coat in plaintiff’s 
closet which was damp, shriveled and had the appearance 
as if “somebody had a terrible fall.” 

It is appellants’ contention that even though there had 
been an affirmative showing that the coat was the same 
coat plaintiff had worn at the time of the accident, it was 
still incumbent upon plaintiff to lay a foundation for Mrs. 
Babbitt’s testimony by showing that it had not been put 
into the condition described by exposure to the weather 
after the accident. 

Appellants submit that the quoted testimony had no 
rational, probative value unless and until it was shown, 
first, that the coat in question was the coat worn at the time 
of the accident; and, secondly, that its condition did noli 
result from the admitted exposure to rain after the acci^ 

* The testimony of this witness, and certain other portions of the record 
are not printed in the Appendix, as the pertinent portions are quoted 
in full in the brief. 





20 


dent occurred. Wigmore on Evidence, Vol. 1, Ch. 2, Sec. 9 
(3d Edition, 1940) p. 289. The obvious purpose of the testi¬ 
mony was to establish an evidentiary presumption that be¬ 
cause the coat was damp twenty-four hours after the acci¬ 
dent, it had been wetted by contact with the corridor floor at 
the time plaintiff fell, thus affording proof of one of the 
basic issues. But presumptions do not run backwards. 
Blodgett v. Springfield St. Ry. Co., 158 N.E. 660. Plaintiff 
had testified only that she observed subsequent to the acci¬ 
dent that the floor was “moist” and that she noticed some 
slight moisture on her coat (19, 24, 32). In the light of her 
admitted exposure to a “hard rain” after the accident, tes¬ 
timony of dampness twenty-four hours later was of no aid 
in the process of logical reasoning which sought to ascer¬ 
tain if the coat was made damp by contact with the corridor 
floor when plaintiff fell. On the contrary, such testimony 
could only be utilized in a broken and incomplete chain that 
confused rather than clarified the processes of ratioci¬ 
nation. 

There are many cases which hold that conditions subse¬ 
quent to an accident may be shown, where the conditions 
remain unchanged; but they all point out that a showing 
of unchanged conditions is necessary. Blodgett v. Spring- 
field St. Ry. Co., supra, American Film Company v. Moye, 
267 F. 419. 

The testimony in question influenced a vital, basic issue 
in the case and its admission was prejudicial. 

m. 

The Trial Judge Erred in Refusing to Grant Defendants’ 
Instruction No. 1, as Requested. 

The requested instruction was in the following language: 

“The jury is instructed that no presumption of negli¬ 
gence whatever arises from the mere happening of the 
accident in this case. On the contrary the legal pre¬ 
sumption is that reasonable care was exercised by the 
defendants. The burden of proof is upon the plaintiff 
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to overcome this presumption of due care on the part 
of the defendants and to prove by a preponderance of 
the evidence that the defendants were guilty of negli¬ 
gence and that such negligence was the proximate 
cause of the accident.” 

When this requested instruction was presented to the 
Court, counsel for plaintiff said, “No objection to the first 
one.” The Trial Judge, however, interposed: 

“The Court can’t grant the first prayer. It is against 
the Court’s policy to grant the first prayer. The Court 
can only grant the first sentence of the first prayer. 
The Court doesn’t think there is any presumption one 
way or the other. The Court does think the jury should 
be instructed no presumption of negligence arises from 
the mere happening of the accident in this case. The 
Court doesn’t think there is any presumption in favor 
of the defendant.” (Stenographer’s Transcript, p. 
260). 

While it gives the prayer in question no sacrosanct posi¬ 
tion, the fact is that as requested it is in exactly the same 
form as approved in Standardized Jury Instructions, sub¬ 
mitted to the Judicial Circuit Conference for the District 
of Columbia May 23, 1941. (Standard Instruction No. 
63-A). What is more important is that it has long been the 
law that a presumption exists “in favor of innocence or 
performance of duty and against the existence of negli-| 
gence, and in the absence of affirmative proof it will be pre¬ 
sumed that defendant or his servants were not guilty of 
negligence but exercised due care in respect of the thing 
or condition which caused the accident.” See 45 C.J., Sec. 
739, p. 1150, and the numerous U.S. Supreme Court, Fed¬ 
eral and State Court cases cited in footnote 99. The prin¬ 
ciple has been unequivocably approved by this Court. 
F. TV. Woolworth v. Williams, supra. 

The Trial Judge did not amplify his statement that it 
was “against his policy” to instruct on this point. Regard¬ 
less of what logic or reason was the foundation of his 
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“policy”, it should have given way to the law as settled by 
this Court and the Supreme Court of the United States. 
It was substantial, prejudicial error to have refused the 
requested prayer—especially so when plaintiff's counsel 
conceded it as correct. 


IV and V. 

The Trial Judge Erred in Instructing the Jury on Proxi¬ 
mate Cause and Then Telling Them that the Instruc¬ 
tion Was Meaningless; and in Interrupting and Mis¬ 
stating Argument of Counsel for Defendants. 

Inasmuch as Points IV and V both concern remarks 
made by the Trial Judge to the jury which caused the jury 
to believe the Trial Judge thought ill of defendants’ cause 
and prejudicially influenced the jury against them, the two 
points are here discussed jointly. 

(a) Trial Judge's remarks re instruction on proximate 
cause. 

Defendants requested and were granted the following 
prayer: 

The proximate cause of an injury is that cause which, 
in natural and continuous sequence, unbroken by any 
efficient intervening cause, produces the injury, and 
without which the result would not have occurred. .It 
is the efficient cause—the one that necessarily sets in 
operation the factors that accomplish the injury. It 
may operate directly or by putting intervening 
agencies in motion. 

This same prayer is found in Standard Jury Instruc¬ 
tions (referred to supra, p. 20), commonly used in this 
jurisdiction, and has long been in common use in the Dis¬ 
trict of Columbia in tort trials. In granting the prayer 
Judge Goldsborough remarked to counsel, not in the hear¬ 
ing of the jury: 
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“Now, as far as the second prayer is concerned, that 
is the leading definition, of course, of proximate cause. 
The court doesn’t think there is any sense in it, ordi¬ 
narily, in so far as the jury is concerned. The court 
is going to grant it, but the court is also going to tell 
the jury that in a case of this character the word 
“proximate” means “probable.” It can’t mean any¬ 
thing else. 

In other words, if there was negligence and the negli¬ 
gence was the probable cause of the accident, it can’t 
mean anything else. If you object to that, you can 
have your exception now so you won’t have to take it 
in the presence of the jury. That is what I am going 
to tell the jury. 

Mr. Frost. At the moment I don’t see any objection 
to that, Your Honor. (Stenographer’s transcript, p. 
260, 261). 

In his charge to the jury, Judge Goldsborough read the in¬ 
struction as requested and granted, hut then addressed the 
following remarks to the jury: 

“Now, that is a definition which is found in a great 
many cases and textbooks of proximate cause. I have 
granted the instruction because, as I said before, it is 
found very often as being a proper definition. Person¬ 
ally, I don’t know what it means. That is, when I say 
I don’t know what it means, I can figure it out mathe-\ 
matically and philosophically, but as a practical propo-\ 
sition I don’t know what it means, and any jury that 
knew what it means would be a miraculous organiza¬ 
tion.” (Stenographer’s transcript, p. 322) (Italics 
supplied) 

Perusal of the stenographer’s transcript will show, it is 
believed, that counsel for defendants were striving to avoid 
any clash with the trial judge in the hope that an even 
tenor might be maintained in the trial. It was pursuant 
to this policy that counsel agreed that the judge might say 
to the jury that the word “proximate” meant “probable”. 
It was shocking to counsel, and the effect on the jury must 
have been confusing indeed, to have the Trial Judge read 
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them an instruction on the law which they were duty bound 
to observe, and then immediately to say that he didn’t 
know what it meant and that any jury that knew what it 
meant would be a miraculous organization. How much 
better for defendant’s chances with the jury if he had 
arbitrarily refused the prayer! 

The effect of his remarks were about the same as saying 
that the lawyers for defendants were slickers and trying 
by technicalities to confuse and confound the jury; and 
that the jury need not pay any attention to the legal in¬ 
struction he had just read them. It amounted to an indi¬ 
rect accusation of trickery on the part of counsel for defen¬ 
dants. 

At the Bench, counsel for appellants said— 

“I would like an exception to the Court’s remarks 
about proximate cause, not to the substitution of the 
word “probable” but to the explanation. It seems to 
me it would leave the jury sort of confused about all 
of our legal processes.” (Stenographer’s Transcript, 
p. 326.) 

Perhaps nothing need be said at all respecting the vener- 
ability of the doctrine of “proximate cause” in damage 
suits. It is found under that heading in all standard text 
books, treatises and indices pertaining to the subject of 
negligence. It might be said in truth that the phrase has 
been used to define negligence since the memory of any 
living lawyer runneth not. If one cared to check the extent 
of the usage, it would be necessary only to open any book 
on negligence. See, for instance.: Corpus Juris, Vol. 45, 
Sec. 477, Sec. 897; American Jurisprudence, Vol. 38, Sec. 
49, p. 694; Torbert’s Index, Digest of District of Columbia 
Cases, 1893-1908, p. 693. The word “proximate” has been 
generally used to denote the cause from which the effect 
must flow, as contrasted to remote cause. “Probable” 
cause does not express the underlying idea nearly as 
closely or clearly as “proximate”, in the opinion of appel¬ 
lants’ counsel. 
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The result of the Trial Judge’s remarks to the jury wag 
not only to deprive the defendants below of any instruction 
at all on the doctrine of proximate cause, but without doub| 
caused the jury to doubt the good faith of defendants’ 
lawyers. 

No authority is cited, and it is doubtful that any prece¬ 
dent exists for a trial judge instructing the jury on the la\| 
and then telling them that the instruction was not within 
his comprehension or theirs, and in effect, should be disj- 
regarded. Appellants have no doubt but that the incident 
resulted to their prejudice and deprived them of a fait 
trial. The incident was prejudicial in itself and standing 
alone. In order to fairly appraise its effect, however, it 
must be considered in connection with the further remarks 
of the Trial Judge to the jury during the argument. 

I 

(b) Trial Judge’s Misstatement to the Jury of Counsel ’js 
Argument. The only testimony that could possibly havb 
made out a case for plaintiff, even under the old scintillh 
rule, was that of Collette Jacobs. Her testimony was con¬ 
trary to the official weather bureau report introduced afe 
plaintiff’s exhibit 1, as well as in conflict with the state¬ 
ments of plaintiff herself and five other witnesses. There 
was a duty upon defendant’s counsel, hence, to attack an^ 
minimize that testimony. In his argument to the jur^, 
counsel commented as follows: 

“So that you have in this case a number of witnesses 
coming here and telling us again and again and agaih 
that that floor was dry and in a safe condition, and you 
have one witness and one witness alone coming in and 
telling you that it was wet, so wet that a track was oh 
the floor, so wet it was .slippery, one witness who 
stepped out of that impartiality and became an advo¬ 
cate of the plaintiff’s case, and I say that when ope 
witness testifies contrary to every other witness in the 
case, it throws on the jury the burden of examinihg 
everything that she says, of testing her credibility, pf 
investigating what her interest was, and of testing h<jr 
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testimony against the physical aspects that were there, 
so as to ascertain the truth or the falsity of it. 

But for Mrs. Jacobs’ testimony there would not be a 
. scintilla of evidence in this case to hold these defend¬ 
ants, if she had not testified to the foot tracks on that 
floor and if there was no wet condition on that floor, 
there would be no case. 

What are the things that you should examine to 
ascertain whether that lady was telling the truth? In 
the first place, she had worked in the office with Mrs. 
David for, I think she said two years. In the second 
place, she had the kinship of language and native 
tongue, their language is both French. I assume that 
they are friends. * • • 

They work together in that office. I say they have 
a kinship of tongues, their native tongue is French, 
but speaking louder than that association which does 
provide a motive for her coming here and exagger¬ 
rating, if she did exaggerate, as I believe sincerely 
and honestly that she did, we have certain physical 
aspects in this case that completely and absolutely con¬ 
tradict her testimony. It was not the defendant, it 
was the plaintiff who put in this exhibit from the 
Weather Bureau. It was not the defendant, it was the 
plaintiff who put in those pictures showing you the 
physical setup of the Kellogg Building.” (Stenog¬ 
rapher’s Transcript, pp. 305-307). 

Whereupon, opposing counsel interrupted to say that 
the picture showing the physical conditions had been de¬ 
fendants’, and was stipulated in the pretrial order. The 
Trial Judge then said— 

“Now, now, gentlemen, the Court is of the opinion that 
under all ordinary circumstances an argument 
shouldn’t be interrupted. Mr. Frost is giving his view 
of the testimony. * * * 7 think in one instance when he 
said he thought the witness was lying he went heyond 
what he should have done . (Italics supplied). 

Mr. Frost. I didn’t use that term. 

The Court. It was just that bad. 

Mr. Frost. I said I thought she was exaggerating. 

The Court. If that is what you amend your argu¬ 
ment to, it is all right. Proceed. 
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Mr. Frost. I still have that feeling, Your Honor, j 
very strongly. 

The Court. That may be, but the Court thinks that is 
going too far. 

In addition to telling the jury, in effect, that 
defendants had requested an instruction on a legal point 
that he had to grant but which was technical and silly, the 
Trial Judge thus rebuked appellants’ counsel in the pres¬ 
ence of the jury for making an insulting remark which in 
fact had not been made. When reminded that counsel had 
not said the witness was lying, but had only said he thought 
she was exaggerating, the Judge did not withdraw or 
modify his rebuke, but emphasized it by saying “It was 
just that bad”—“If that is what you amend your argu¬ 
ment to, it is all right”—“That may be (that counsel still 
thought the testimony exaggerated) “but the Court thinks 
that is going too far.” 

The net results of the. Judge’s attitude toward appel-j 
lant’s counsel in connection with the prayer on proximate 
cause and the argument to the jury, was to antagonize the 
jury into believing that counsel was technical, snide and 
unfair. The resulting verdict for $16,600 for injuries that 
were of doubtful permanency and where the proven out of 
pocket expenses were approximately $1000.00 indicates that 
the jury acted with some heat and passion. Their disposi¬ 
tion, it is asserted, resulted from the impression they gained 
from the trial judge that here was a case where the defend¬ 
ants should he punished for unfairness. 

CONCLUSION. 

It is believed that this Court will not have to study and 
decide any point save I, namely, that plaintiff did not 
sustain her burden regarding notice of the alleged danger¬ 
ous condition. If an inference of notice should be drawn 
in this case, it would be based upon testimony far less clear 
and convincing than in Doctors Hospital v. Badgley , supra. 
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As urged in the main argument, to thus relax the require¬ 
ments for proof of basic facts upon which to found a pre¬ 
sumption or inference of notice of an alleged dangerous 
condition would throw upon property owners a burden 
equivalent to that of insurers. 

If despite appellants’ strong reliance upon its Point 
No. 1, this Court does come to the necessity of considering 
the other points presented, it is submitted that each of them 
presents substantial trial error that was prejudicial to 
appellants. With special regard to points IV and V, appel¬ 
lants believe that the statements made by the Trial Judge 
to the jury in regard to the instruction on proximate cause 
and in interrupting counsel’s argument, were obviously of 
a nature to destroy the jury’s impartiality and make it 
impossible for them to render a fair and impartial verdict. 

Respectfully submitted, 

Norman B. Frost, 

Webb C. Hayes III, 

Counsel for Appellants. 

Frost & Towers, 

Jerome F. Barnard, 

Of Counsel. 
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331 Filed Nov 3 1947 

IN THE DISTRICT COURT OP THE UNITED STATES 
FOB THE DISTRICT OP COLUMBIA 

Civil Division 

Civil Action No. 4433 - ’47 

Mrs. Febnande A. David 
1325 New Hampshire Avenue, N. W., 
Washington, D. C. 

Plaintiff 

v. 

Trustees op the Estate of Henry K. Willard 
James J. Becker, Trustee 
503 E Street, N. W., 

Washington, D. C. 


Henry Augusta Willard, II, Trustee 
2801 Tilden Street, N. W., 

Washington, D. C. 

William Bradley Willard, Trustee 
c/o Kellogg Building, 

1416 F Street, N. W., 

Washington, D. C. 

Defendants 

Complaint for Personal Injuries. 

{Slipping on Floor) 

1. Plaintiff is an adult and a resident of the District of 
Columbia and brings this action in her own right. 
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2. The defendants are the owners and operate the Office 
Building known as, Kellogg Building, at 1416 F Street, 
N. W., and are sued in their capacity as trustees of the 
Estate of Henry K. Willard. 

3. That on, to wit, March 13,1947, the plaintiff, who was 
employed by a tenant in the Office Building, owned and op¬ 
erated by the defendants, was walking in the hallway and 
that the defendants, negligently, carelessly, and recklessly 
maintained and operated said hallways and failed to use 

reasonable care to keep said hallways in a safe condi- | 
332 tion under the circumstances, as a result of which, 

the plaintiff slipped or fell, as a result of some for¬ 
eign substance, to wit: water, which was then on the floor 
of said hallway. 

4. That, as a result, of the aforesaid negligence, careless- i 
ness, and recklessness, the plaintiff sustained severe and ! 
painful injuries to her left shoulder, elbow, and forearm, 
and otherwise, received bruises and injuries to her body; 
that said injuries were painful and that she suffered great 
pain and injury to her nervous system and that her nervous 
system has been permanently damaged as a result thereof, j 
that the greater tubercle head of left humerus was frac¬ 
tured and that she was compelled to undergo several opera¬ 
tions as a result thereof; that she has suffered great and 
excrutiating pain and that at the present time, she has a 
permanent injury to her left shoulder and forearm, and 
that two fingers of her left hand are, at the present time, 
numb, and thereby permanently injured. That your plain¬ 
tiff has difficulty in doing the ordinary things that she did 
prior to the accident and that she is unable to play a piano 
at the present time; that she has lost great sums of money 
for wages and that she has been compelled to take a posi¬ 
tion with less remuneration; that she has been compelled 
to spend great sums of money for medical, x-ray, and other 
expenses and may be compelled to do so in the future. That 
she was also put to great expense as a result of the injuries, 
for the purchase of clothing, and for help in her house work. 
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Wherefore, the plaintiff demands a judgment of the de¬ 
fendants, in the sum of Fifty Thousand Dollars ($50,000.- 
00), besides interest and costs. 

Albert Brick, 

Attorney for Plaintiff , 

517 Denrike Building. 

Di. 6953 

Plaintiff demands a jury trial. 

Albert Brick 
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Joint Answers of Defendants Janies J. Becker, Henry 
Augustus Willard, II, and William Bradley Willard, 
as Trustees of the Estate of Henry K. Willard 

FIRST DEFENSE 

The complaint fails to state a claim against the defen¬ 
dants James J. Becker, Henry Augustus Willard, II, and 
William Bradley Willard, as Trustees of the Estate of 
Henry K. Willard, upon which relief can be granted. 

334 SECOND DEFENSE 

Defendants James J. Becker, Henry Augustus Willard, 
II, and William Bradley Willard, as Trustees of the Estate 
of Henry K. Willard, admit the allegations in paragraphs 
1 and 2 of the complaint but modify their answer to para¬ 
graph 2 by alleging that co-defendants Katherine Kirby 
Salb and George W. White have died before the filing of 
this complaint. Upon information and belief they admit 
that on, to wit, March 13, 1947, plaintiff sustained a fall 
in the hallway of the Kellogg Building at 1416 F Street, 
N. W., but these defendants deny that said fall was in any 
wise due to any negligent act or omission of care on their 
part. Being without sufficient information and knowledge 
concerning the allegations of injury and loss, these defen- 
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dants can neither admit nor deny the same but demand 
strict proof thereof. These defendants deny all other alien 
gations in the complaint. 

THIRD DEFENSE 

Defendants James J. Becker, Henry Augustus Willard, 
II, and William Bradley Willard, as Trustees of the Estate 
of Henry K. Willard, aver that any injury and loss sus¬ 
tained by plaintiff were due to her own negligence and care¬ 
lessness at the time and place set forth in her complaint, 
which contributed to her fall. 

I 

Barnard & Henry 

Frost, Myers & Towers 

By 

Southern Building, I 

Washington 5, D. C. 

Attorneys for Defendants James 
J. Becker, Henry Augustus 
Willard, II, and William 
Bradley Willard, as Trustees 
of the Estate of Henry K. 
Willard. ! 

• • # « • • * * • • | 

I 

339 Filed Jal 27 1949 

Notice of Appeal. 

Notice is hereby given this 27th day of July, 1949, that 
the Trustees of the Estate of Henry K. Willard: James J. j 
Becker, Henry Augustus Willard II, and William Bradley j 
Willard hereby appeals to the United States Court of Ap- | 
peals for the District of Columbia from the judgment of 
this Court entered on the 23rd day of May, 1949 and order 
denying new trial on June 29,1949, in favor of Fernande A. 



David against said Trustees of the Estate of Henry K. 
Willard. 

Frost & Towers 

By Norman B. Frost, 

Attorneys for Defendants 
605 Southern Building, 
Washington, D. C. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS. ! 

Femande Alice Davids the plaintiff, was called as a wit¬ 
ness, and being first duly sworn, was examined and testified 
as follows: 

Direct examination 
By Mr. Brick: 

Q. What is your full name? A. Fernande Alice David. 

Q. Keep your voice up so everybody can hear you back 
here. 

WTiere do you reside, Mrs. David? A. 1325 New Hamp¬ 
shire Avenue, Northwest, Washington, D. C. 

Q. Please keep your voice up, so the gentlemen back here 
can hear. 

Now, on March 13, 1947, where were you employed? A. 
At the French News Agency in Washington. 

The Court: French what? 

14 The Witness: French News Agency, called the 

French Press. 

By Mr. Brick: j 

Q. What is that? A. The French Press. 

Q. And where were they located? A. At 1416 F Street, 
Northwest. 

The Court: You will really have to speak up. You are 
sitting in front of me. Your voice goes out toward the 
jury and not to me. Unless you speak distinctly I can’t 
hear you, and the jury can’t hear you, either. 

By Mr. Brick: 

Q. Where are they located? A. 1416 F, Northwest. 

Q. And in what capacity were you employed there? A. I 
was employed as an executive secretary. 

Q. And will you explain to the Court and jury just what 
you mean by executive secretary? A. Well, I was in charge 
of the office and the personnel. 
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Q. How many people were you in charge of in that office? 
A. At that time we had two secretaries. 

Q. What was your salary while you were working there ? 
A. I was getting $325, plus $300 bonus at Christmas. 

15 Q. So that your salary was approximately $350 a 
month, was it? A. Yes, sir. 

Q. Did anything unusual happen that day to you? A. Yes; 
I had an accident. 

Q. Now, what time did you go to lunch that day? A. I 
went to lunch between 1:30 and 2 in the afternoon. 

Q. Did you have any particular time that you were com¬ 
pelled to go to lunch each day? A. No; I was not assigned 
to any time. I usually let the girls go first. It all depended 
on the work that came in. 

Q. What type of work was the French Press doing? A. 
They are a news agency who supply news to papers all over 
the world and especially France. 

Q. And what hours would you work on an average, each 
day? A. I never—as I remember I never left the office 
before 6 and sometimes it went as far as 8. 

Q. In other words, your work depended on how much 
news was coming in? A. Yes, sir. 

Q. Now, tell us what happened when you went to lunch 
on the 13th of March, 1947. A. Well, I went to lunch be¬ 
tween 1:30 and 2, and as usual I was in the habit of 

16 taking a taxi. That day when I got out of the door 
it was raining lightly. I was taking a taxi anyway, 

and I went— 

Q. Where did you take the taxi? A. At the door of the 
office. 

Q. And where did you go to? A. I went home. 

Q. And where was your home at that time? A. At 1325 
New Hampshire Avenue. 

Q. What time did you come back to the office that day? 
A. I came back, I got in the office about 3:30. 

Q. How did you come back to the office, in a taxicab also? 
A. Yes; I took a taxi. 
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Q. What was the weather condition as you walked in 
the office building that day? A. It was raining lightly. 

Q. What type of rain was it? 

Mr. Frost: She said it was lightly, Mr. Brick. 

The Witness: Yes; it was raining as I went out and a^ 
I came in. 

By Mr. Brick: | 

Q. What type of rain was it when you came in? A. Well^ 
it was raining a little harder when I came in than when I 
left. 

17 Q. How would you state that rain was; was it a 
heavy rain, a light rain? 

The Court: She said it was raining lightly, sir. That is 
what she testified. 

The Witness: It was not a heavy rain. 

By Mr. Brick: I 

Q. It was a light rain, is that what you testified to? A. 
A light trace. 

Q. Tell us what happened as you went in the building. 
A. I was walking as usual, not fast, I never walk fast, and 
I slipped. I slipped fast, and I lifted my arm to—as I saw 
it coming, I lifted my arm to protect me from the fall, hut 
it was too fast and I fell with my arm uplifted, and I tried 
to get off the floor and I couldn’t. 

Q. At the time you fell, where did you fall? A. I fell just 
past the two doors in the building in the hall. 

Q. WTien you say in the building, do you mean in the 
hallway? A. Yes, in the hallway. There are two offices. 

Q. What does the hallway consist of, what type of ma¬ 
terial? A. It is a marble floor. 

Q. Now, I hand you this picture and ask you if you 

18 can identify this picture. A. Yes. 

Q. What does that picture represent? A. The out¬ 
side steps of the office. 

The Court: What? 

The Witness: The outside steps of the office. 


to 


I 
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Mr. Brick: If your Honor please, I would like to intro¬ 
duce this picture as part of our case. 

Mr. Frost: We have no objection. They are our pic¬ 
tures. They were marked at pretrial. We have no ob¬ 
jection to all four of them going in. 

Mr. Brick: Let us mark them at this time, then, Plain¬ 
tiff’s Exhibits 2, 3, 4, and 5. 

(The photographs referred to were marked Plaintiff’s 
Exhibits 2, 3, 4, and 5 and received in evidence.) 

By Mr. Brick: 

Q. This one, you say, is the front step to the building? 
A. Yes. 

Q. And this is a duplicate, I believe, is it not? A. Yes, 
it seems to be. Yes, it is. 

Mr. Brick: I would like to pass those around for the 
ladies and gentlemen of the jury. Those two, incidentally, 
are duplicates, the two pictures of the front. 

Mr. Frost: There is no sense introducing the duplicate. 

Mr. Brick: I have already marked it. They might just 
as well look at them and we will put them aside. 

19 By Mr. Brick: 

Q. Now I hand you this picture. This is marked Plain¬ 
tiff’s Exhibit No. 4, and I ask you if you can identify that 
picture. A. Yes. These are the inside steps. 

Mr. Frost: Would you keep your voice up and speak 
louder so they can hear? 

The Witness: Yes. These are the inside steps. 

The Court: What did you say about it? I couldn’t hear. 

The Witness: Inside steps. 

By Mr. Brick: 

Q. Please keep your voice up. That gentleman away in 
the rear must hear. You have got to keep your voice up. 
His Honor must hear and these gentlemen down there must 
hear. 
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Mrs. David, I hand you this picture and ask yon if yon 
can identify that picture. A. That is the hall from the door 
to the elevator. 

Q. In other words, is this the door over here leading 
from the street? A. Yes, sir. 

Q. This is the elevator? A. Yes, sir. 

Q. In other words, this is facing from the elevator 

20 to the door? A. Yes. 

Q. Is that correct? A. Yes; that is correct. 

Mr. Brick: In other words, ladies and gentlemen of the 
jury, that is a picture taken from the elevator down the 
hallway facing the door which leads to the street, which is 
this door right at the top of those steps. 

By Mr. Brick: 

Q. Mrs. David, when you say you fell after you got be¬ 
yond the two doors, can you point out on that picture where 
those two doors are? A. Those two doors here. 

Q. What does that sign up there say, can you tell? A. 
“Lost and Found.” 

Mr. Frost: Which exhibit is this, Mr. Brick? 

Mr. Brick: Plaintiff’s 3. 

Ladies and gentlemen of the jury, I will try to point this 
out as she pointed it out. 

Will you come down here and point it out? Stand on the 
side of me so they can see. I think it is best to let her do it. 

Point out where the doors are beyond which you had gone 
when you fell. 

The Witness: These two doors right next to the— 

Mr. Brick (interposing): This particular door 

21 has “Lost and Found” on it. 

The Witness: Yes. 

By Mr. Brick: 

Q. Do you know who occupies that office? A. The Lost 
and Found. 

Q. Of what? A. Capital Transit. 
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Mr. Brick: Ladies and gentlemen of the jury—you can 
resume your seat. This is where she fell, which is just 
beyond these two doors. 

Mr. Frost: I object to Mr. Brick testifying. The witness 
has just testified, and no mark has been put on there. 

The Court: All right. 

Mr. Brick: We will put a mark on there, then. Will you 
point out exactly where it was? 

The Witness: The accident—as far as I can remember. 

By Mr. Brick: 

Q. In other words, when you put that mark on it was 
beyond these two doors here? A. Yes, sir. 

Q. In other words, you hadn’t quite reached these doors 
here? A. No, sir. 

Q. In other words, this mark is intended to be just 

22 between this door here, where you had— 

Mr. Frost: Your Honor, again— 

Mr. Brick: —this “Lost and Found”. 

The Court: The Court sustains the objection. Let the 
witness do the testifying. 

Mr. Brick: Come down and show this to the jury. 

• •#*•••••• 

23 By Mr. Brick: 

Q. Now, Mrs. David, will you describe—do you want to 
come down here and describe to the jury what you mean by 
this “X”? A. I mean the two first doors. Right close to 
the entrance door there are two doors that are never open, 
and it is between those two doors that I fell, a little bit on 
this side. 

Q. What doors? A. The office door here and another door 
that is over here. 

Q. In other words, what office door is that? A. That is 
the Lost and Found and there is a “Progressive Loan” on 
the other side. 
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Q. Then there are two other doors up the hall? A. Yes. I 
don’t think they are used. I have never seen them used.! 

Q. You fell where? A. Between those two. 

24 Q. When you say “between those two,” you mean 
between the doors of the Progressive Building Asso¬ 
ciation and the Capital Transit and those other two doors? 
A. Yes. Of course between those two doors, but a little 
further from them, not much. 

Q. A little further from which door? A. From the Pro¬ 
gressive Loan. 

Q. I see. It was between the Progressive Loan door and 
the other door in that hallway? A. Yes. 

Q. Walking in which direction, toward what? A. Toward 
the elevator here. 

Q. In other words, as you had passed the Progressive 
Building and Loan Association and before you reached the 
other door, that is where you fell; is that correct? A. Yes. 

Q. You may resume the stand. Again, will you tell us 
exactly what happened when you reached the point where 
you fell? A. Well, I was on the floor and I had one glove 
off, because I had paid the taxi, and I couldn’t get up. I 
felt this—it was slippery—and I looked at the man was j 
sitting, the elevator man was sitting facing the door, and j 
of course to me it seemed a long time before he got up to 
help me. 

25 Q. When you say you felt it was slippery, what 
did you actually feel? A. I felt moisture on the floor. 

Q. Also, did you see anything else? A. No, I didn’t see 
anything else. 

Q. Tell us what your situation was then, at the time you 
were on the floor. A. I was trying to get up and my hand 
was slipping and of course the injury was also preventing 
me from getting up. 

Q. Did you have any pain at that time? A. Yes, it was 
terrible pain. 

Q. Can you describe what pain that was? A. Well, it 
was agonizing. I know that. 
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Q. Did there come a time somebody did help you get up? 
A. The elevator man got up and helped me up. 

Q. And where did you go? A. Then he took me to my 
office on the third floor. 

Q. And your office is on the third floor? A. Yes. 

Q. And then what happened from there on, if you recall? 
A. Well, the two girls were there, and they called up the 
doctor that I knew, the only doctor I knew in Washington, 
and the nurse told them to bring me, to take me over. 

Mr. Frost: We object to what the nurse told her. 

26 The Court: Isn’t it a trivial objection? Isn’t that 
objection trivial? 

Mr. Frost: I don’t know what the nurse might have told 
her. I don’t know. I don’t want to make any trivial 
objection. 

The Court: It is almost impossible to keep out. 

Mr. Frost: We will let it go unless something important 
crops up. 

The Court: All right. 

By Mr. Brick: 

Q. As a result of that telephone conversation did you 
go to the doctor’s office? A. Yes. 

Q. Who was that doctor? A. Dr. Brotman. 

Q. How did you get to Dr. Brotman’s office? Tell us 
what happened after that before you went to his office. A. 
The elevator man insisted that we— 

Q. (Interposing) When you say “we” who do you mean? 
A. The girl from the office who accompanied me to the car. 
Q. Who was she? A. Mrs. Jacobs. 

Q. Tell us what happened. A. And we took a taxi. We 
went down to the basement. 

27 Q. Who took you down to the basement? A. The 
elevator man, and we took a taxi from the back of 

the building, and at that moment it was pouring rain, much 
more, and we went to the doctor. 

Q. And you went to Dr. Brotman’s office? A. Yes, sir. 
Q. What treatment did he give you, if any? A. He exam- 
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ined me and gave me an injection and he called up the hos¬ 
pital, and there was no room. 

Q. What hospital did he call? A. Emergency. So he 
sent me home with this girl, and the French Mission sent 
a car to get me, also. 

Q. Do you know who was driving that car? A. It was a 
chauffeur, and also someone accompanied him, a Mr. 
Vetron, it was. 

Q. Did there come a time Dr. Brotman actually got you 
to Emergency Hospital? A. Yes, He came the next day at 
home and he asked Mrs. Babbitt who was with me to take 
me to the hospital. 

Q. Did you go to Emergency Hospital? A. I went to 
Emergency Hospital and had X-rays. 

Q. WTiat were you experiencing in the way of injury or 
pain that day before you went to the hospital? A. Well, I 
can’t say anything — they were agonizing, terrible 
pains. 

28 Q. You went to the Emergency Hospital and had 
X-rays taken the next day? A. Yes, sir. 

Q. After that what happened? A. And they decided to 
keep me in the hospital for reduction of the fracture and 
dislocation. 

Q. Can you get up and point out to the ladies and gentle¬ 
men of the jury just what part of your body was mainly 
hurt? A. Well, it was the shoulder and, well, the whole— 
this arm. 

Q. It was your left shoulder, was it? A. Yes; it was the 
left shoulder. 

Q. All right. Now, who operated on you at the Emer¬ 
gency Hospital? A. Dr. Cafritz. 

Q. Is that Dr. Edward A. Cafritz? A. Dr. Edward 
Cafritz. 

Q. How long were you in the Emergency Hospital? A. 
I was there until the 25th of March. 

Q. Tell us what was the course of the injury after the 
doctor operated on you. A. Well, Dr. Cafritz put a plaster 
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from the waist to the neck, with my arm up, and the hand 
started to swell, and he decided after 15 days to take 

29 it off. I went to the Emergency again, and they put 
another bandage on and then I returned home, and 

I went to the doctor three or four times a week. 

Q. What results were you getting from the shoulder and 
arm at that time? A. I was having so much pains that I 
couldn’t sleep and my hand was terribly swollen and the 
bone in this—I could feel the bone moving up and down in 
the shoulder, so my neighbor and some friends suggested 
I see an orthopedist. 

Q. As the result of that, did you go to see an orthopedic 
man? A. I went to see Dr. Neviaser and he said I would 
have to have an operation and that he would make arrange¬ 
ments to get me into Suburban Hospital. 

Q. As a result of that did you go to the Suburban Hos¬ 
pital? A. Yes. I went to the Suburban Hospital and I had 
the operation the next day. I was about two hours in the 
operating room. 

Q. How long did you remain at Suburban Hospital? A. 
Until the 4th or 5th of June. 

Q. On the day in question when the accident occurred, 
what type of shoes were you wearing? A. I was wearing 
black shoes with a medium heel. 

Q. And were you wearing anything else? A. Well, 

30 half rubbers. 

The Court: What? 

The Witness: Half rubbers. 

By Mr. Brick: 

Q. Now, Mrs. David, I hand you these shoes and ask you 
to identify them. A. Yes, these were the shoes. 

Q. And I hand you some rubbers and ask you to identify 
those. A. Yes, these were the rubbers, yes, half rubbers. 

Mr. Brick: Now, we don’t want to clutter the record up, 
if Your Honor please, but if you want this introduced as 
an exhibit, I will be glad to do it. 
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Mr. Frost: I think we might have just one with the rub¬ 
ber, either the right or left. It doesn’t make any difference. 

Mr. Brick: I would like to have this shoe and rubber 
marked Plaintiff’s Exhibits 6 and 7, I believe it is. 

(The shoe and rubber referred to were marked Plain- j 
tiff’s Exhibits 6 and 7 and received in evidence.) 

Mr. Brick: I will just leave these right here. 

By Mr. Brick: 

Q. What other clothes were you wearing on that day? 
A. I was wearing a spring coat. 

Q. And did you notice anything on the spring coat 

31 after you had fallen? A. Well, it was dirty and 
smeared and moist. 

Q. When you say smeared— A. (Interposing) On the 
left side. 

Q. When you say smeared, what do you mean by that? 
A. Well, it had the appearance of having mopped the floor 
a bit, you know. 

Q. When did Dr. Neviaser discharge you from the Sub¬ 
urban Hospital? A. On the 4th or 5th of June. I think it 
was the 5th of June. 

Q. WTiat course did the operation take after that? I 
mean what was the effect that you felt? A. Well, after 
the doctor took off the bandage my arm was like a piece 
of wood. It couldn’t move at all, and so I had to take 
treatments at Dr. Neviaser’s office. 

Q. Do you know what type of an operation he performed 
on you? A. Yes. He told me before and after he would 
have to put a pin through the bones to hold the bones to¬ 
gether. 

Q. WTiat was your condition while you were at the hos¬ 
pital with reference to pain, if any? A. Well, after the 
operation I had less pain than before. 

Q. While you were in the hospital, what was your 

32 condition? A. Well, I was bandaged all over. I 

couldn’t move my arm. 

■ 

I 
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Q. Did you have any pain from it at all? A. Oh, yes. 

Q. Did you continue to go to Dr. Neviaser after that? 
A. Yes. I went to Dr. Neviaser until the end of November. 

Q. And when did you return to work? A. Well, when 
I returned from the hospital, I received a letter from the 
French Press which gave me great anxiety, and so one day 
it happened that I learned of a job and I went there and I 
told them of my condition, that I wouldn’t be able to do 
very much typing, and that I would have to go to the doctor 
three times a week, they would have to allow me some time 
extra. 

Q. Who was it you were working for? A. It is the French 
Purchasing. 

Q. The technical name is what? A. Association Tech¬ 
nique de 1’Importation Charbonniere. 

Q. It is really the French Coal Commission? A. They 
are purchasing coal for France. 

Q. During that time were you let out from the other po¬ 
sition that you had with the French Press Agency? A. I 
was let out. I got a letter from them on the 5th of 
33 June, or the 6th, the next day when I returned from 
the hospital. 

Q. What type of work are you doing at the present mo¬ 
ment, however? A. I am not doing executive work. I am 
doing simple secretary’s work and not much typing. 

Q. How much are you receiving a month for that? A. 

$ 200 . 

Q. What did you receive from the French Press Agency 
when you worked for them? A. Approximately $350. 

Q. Now, what happened to your salary while you were 
in the hospital, from the French Press? A. Well, they 
were very good to me. They paid my salary up to—all 
the time I was ill. 

Q. When did they cut your salary off? A. Along with 
the letter they sent me, they said that they— 

Q. (Interposing) Keep your voice up. A. They sent 
me a letter saying my services were not—they didn’t think 
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I could do the work and, anyway, they were reducing the 
staff, and so they said to compensate and to thank me for 
my services they paid an extra month, which was July. 

Q. Of 1947? A. Yes, sir. 

34 Q. All right. Now, at the present time will you 
describe to the ladies and gentlemen of the jury ex¬ 
actly what is wrong with your shoulder, if anything, at the 
present time? A. Well, I have three fingers that are numb, j 
continually numb. 

Q. Will you point those three fingers out? A. Yes. Those 
(indicating) are the three fingers and they are always 
numb, and I have—when I do more typing than a certain 
limited amount, I have a pain inside the hand here, which 
pain I had when my hand was swollen. 

Q. When was your hand swollen? A. It was swollen be¬ 
fore the operation Dr. Neviaser made. 

Q. That was after the operation performed by Dr. Ca- 
fritz, is that correct? A. Yes. 

Q. What other pain, if any, do you suffer in that arm? 
A. Well, I have neuralgia on that side, and sometimes I 
have the sensation of a circle around the shoulder. That 
is when it is damp outside. 

Q. And can you use that arm like you did previously? 
A. No. 

Q. Can you raise it as high as you used to, nor- 

35 mally? A. No, the movement is not the same. 

Q. Can you play a piano at the present time? A. 
Well, no, I can’t play the piano as I used to. 

Q. At one time did you earn your living giving piano 
lessons? A. I was giving piano lessons. 

Q. Where was that? A. In Canada. 

Mr. Frost: Where is that? 

The Witness: In Canada. 

i 

By Mr. Brick: 

Q. Have you attempted to swim since this accident? A. 
No, I haven’t attempted to swim but I was at the beach 
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since then and I was in the water. I couldn’t swim. I 
can’t swim. I mean perhaps it is some fear I won’t be able 
to do it. I don’t know. But I can’t. 

Q. What other pain, if any, are you suffering as a result 
of this accident? A. I suffer—I have the impression my 
arm, if I try to lift it, it is very heavy, like lead. 

Q. Can you lift it as far as you used to before the acci¬ 
dent? A. No. 

Q. Did you go to a neuro-surgeon? A. Yes. I went to 
see Dr. Rizzoli. 

36 Q. Has he treated you from time to time ? A. He 
has examined me three times. 

Q. Have you noticed any improvement in these condi¬ 
tions you have talked about of late? A. Not of late, no. 

Q. And the pain and neuralgia you have suffered still 
persists? A. Yes, even now I have some. 

Q. Do you recall the compensation insurance company 
paying for your hospital bills? A. Yes, they paid for my 
hospital bills. 

Q. Did they also pay for your medical bills? A. Yes, 
sir. 

Q. Now, as a result of this accident, were you compelled 
to expend any money at all? A. Yes, I was. 

Q. Can you tell the ladies and gentlemen of the jury just 
what money’s you spent yourself? A. Well, every time I 
went to the doctor I had to take a taxi from the office and 
hack. That is for several months, and then I had to— 

Q. (Interposing) What would you estimate you spent 
for taxi fares? A. I would say from $50 to $60, perhaps. 

Q. What other expenses did you personally have? 

37 A. And I had to have all my dresses remodeled so 
that I wouldn’t have a hard time putting them on, 

and I usually buy open or two-piece dresses, and I lost— 

Q. (Interposing) How much did that cost you? A. Well, 
that cost me around pretty near $100. 

Q. Who did you pay that to, do you know? A. Yes, a 
dressmaker by the name of Voker. 
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Q. Did you have to have any nursing attention at home ? 
A. Well, I had several friends that came over—no, there 
was no nurse that came at my home. 

Q. You had some friends help you? A. Leave their place 
of residence, come and stay with me. 

Q. Did that cost you anything? A. I told them that I 
would pay them for their trouble. 

Q. Well, have you paid them? A. For their expenses. 

Q. Have you paid anything toward their expenses at the 
present time? A. No, I have not, yet. 

Q. Do you expect to pay them for their expenses? A. 
Yes, sir. 

Q. How much do you expect that to be? A. I would say 
about $150, and that is two of them. 

Q. Who are they? A. Miss Maloien. 

38 Q. Where is she at the present time? How do you 
spell it? A. M-a-l-o-i-e-n. 

Q. Where is she at the present time ? A. She is working 
for the FAO. 

Mr. Frost: What is that? 

The Witness: The Food and Agricultural Organization. 
Mr. Frost: Of France? 

The Witness: No; International. 

By Mr. Brick: 

Q. Who else ? A. And Bertha Dion. 

Q. Where is she at the present time? A. She is in Can¬ 
ada. 

Q. Did you spend any money— A. (Interposing) She 
came from Canada. 

Q. Did you spend any moneys for X-rays yourself, be¬ 
sides those paid by the insurance company? A. Yes. Yes, 
sir. 

Q. Who did you pay that to ? A. The Professional Lab¬ 
oratories and I paid one also to the Emergency. 

Q. And how much was that? A. That was $35. 

39 Q. Now, at the present time do you have any scars 
from your injury? A. Yes, I have two scars. 


i 


i 
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Q. Where are they located? Can you point it out to the 
jury? A. On the shoulder. 

Q. Can you raise your dress and show that to them? A. 
Yes, I can. 

Q. Will you come down and do that? 

Mr. Brick: Can the ladies and gentlemen see these two 
slits there? 

By Mr. Brick: 

Q. Now, while you were at the hospital do you know if 
they gave you any medicine for your pain? A. Yes, they 
were giving me medicine at night to sleep. 

Q. And do you recall at the time you walked in the build¬ 
ing at 3:30 on March 13, 1947, whether or not the lights 
were lit or not? A. I don’t remember. 

Q. Now, also, at the time that you were taken home, af¬ 
ter you got home, did you then examine your coat at that 
time? A. No, I didn’t examine it, no, but I saw it when 
they took it off to hang it up. I saw it. 

Q. What did you see? A. Well, I saw there was 
40 evidence that it was moist, and I wouldn’t say 
muddy, but with sand or something on it. 

Mr. Brick: Will Your Honor indulge me just a second? 

By Mr. Brick: 

Q. The Kellogg Building there has an elevator, does it 
not? A. Yes, sir. 

Q. And it has offices in the building? A. Yes, sir. 

Q. And did you notice any people coming and going out 
of the building when you went to lunch? A. Not to my 
knowledge. 

Q. Did you notice any people going in the building at 
the same time you went in the building that afternoon at 
3:30? A. No, sir. 

Q. Do quite a few people use that hallway, in accordance 
with your observation? A. Well, there are several offices 
in the building, yes. 
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Q. And there are quite a few people walk in and out of 
the hallway, is that correct? A. Yes, sir. 

Q. Can you tell the ladies and gentlemen of the jury ap¬ 
proximately how far it was from the front door of 

41 the building after you got up the steps into the hall, 
how far it was in the hall to the point where you fell? 

Could you estimate that? A. To my knowledge it was 
about 9 to 10 feet. 

Q. Could you point it out from where you are sitting 
about how far you walked in the hallway when you had 
fallen? A. It was about from here to here. 

Mr. Frost: Here, what point? 

The Witness: To the end of this bannister. 

Mr. Frost: This tall one, or this one here? 

i 

The Witness: Just a little over here. 

By Mr. Brick: 

Q. You would say approximately 10 feet? A. Approxi¬ 
mately, yes. 

Q. From the time you left the front door to the point 
where you fell? A. Yes. 

Q. Now, when you went out to lunch that day, did you 
notice the condition of the floor and hallway as you walked 
through it? A. No. 

Q. Did you notice the condition of it before you fell? A. 
No, I didn’t. 

Mr. Brick: No further questions. 

42 Cross Examination 

By Mr. Frost: 

Q. Mrs. David, when did you first go to work for the Free 
Press? A. The French Press. 

Q. For the French Press? A. June, 1945. 

Q. And that was right after you came into the United 
States, was it? A. I came to work for them. 

Q. You came into the United States for the purpose of 
taking that position? A. Yes, sir. Yes, sir. 

■ 

I 
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Q. And were their offices in the Kellogg Building in 1945 ? 
A. Yes, sir; in the same floor, yes. 

Q. And you had been working in that building, then, for 
about two years before this accident? A. Yes, sir. 

Q. Had you always been on the 1416 side? A. Yes, sir. 
Q. Their offices had been in the same place? A. Yes, sir. 
Q. I think you said there were two girls besides yourself 
employed in that office ? A. At that moment, yes, sir. 

43 Q. And about what time did you start preparing 
to go out to lunch that day? A. Well, I would say 

about five minutes. 

Q. Before one— A. Before. Between 1:30 and 2, it was. 
Q. And had both of the girls returned from their lunch¬ 
eon then? A. Yes, sir. 

Q. Did you look out and observe the street before you— 
A. (Interposing) I glanced out of the window and I saw 
it was dark. 

Q. Was that what caused you to take your overshoes 
along? A. I had taken them in the morning because I lis¬ 
tened to the radio for the weather report every morning. 

Q. Did you have an umbrella with you on that day? A. 
Yes. 

Q. Did you take the umbrella when you went out? A. 
Yes. 

Q. I think you told your counsel, Mr. Brick, you didn’t 
observe any person in the hallway when you went. A. No, 
except the elevator man. 

Q. And you didn’t observe any unusual condition in the 
hall, you say, at that time? A. No, except that there was 
no rubber runner. 

44 Q. Otherwise the hall was normal at the time you 
went out? A. Yes, I think so, sir. 

Q. And that was approximately 1:30 as near as you can 
now remember? A. Between 1:30 and 2. 

Q. And it was approximately 3:30 when you returned? 
A. Yes, sir. 

Q. Up to the time of the fall you hadn’t seen anyone in 
the hallway? A. Not to my knowledge. 







Q. And you didn’t observe anything unusual about the 
hallway at that time? A. No, not to my knowledge. 

Q. Now, did you have your overshoes on or in your hand 
when you went out? A. I had them on. 

Q. And you had them on when you returned? A. Yes, 
sir 

Q. When you went out of the building did you have your | 
umbrella up, did you raise your umbrella? A. WTien I 
went out of the building? 

Q. When you went out, yes. A. No, I did not. 

Q. When you returned, did you have your um- ! 

45 brella up? A. I returned in a taxi. The taxi left 
me at the door, and it is only a few seconds from 

the door to the steps and I did not open it. 

Q. You did not raise your umbrella? A. No. 

Q. I think you said you use a taxi every day going to 
luncheon and back? A. Yes, because I want to eat at home. 

Q. You had your meal at home? A. Yes, sir. 

Q. And you used a taxi in preference— A. (Interpos¬ 
ing) Because they are cheap in Washington. 

Q. Used them because they are cheap? A. Yes, it doesn’t 1 
cost much. 

Q. And they afford you quicker transportation, to give 
you more time at home. A. I beg pardon? Yes. That is ; 
why. 

Q. You had your gloves on when you went out, too? A. 

I don’t recall. 

Q. I am sorry. I couldn’t catch that. A. I don’t recall, 
when I went out of the building, I mean. 

Q. Yes. A. I can’t recall that. 

Q. You had your gloves with you, however? A. 

46 Yes, sir, I always have them. 

Q. Your residence, if I understood you correctly, 
was at 1335 New Hampshire Avenue? A. 1325. 

Q. —25. How far is that from Dupont Circle? A. About 
two doors, two or three doors. 

Q. Two or three doors south? A. I can’t say if it is ! 
south. It is from—you mean south— 
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Q. Tell us with respect to Dupont Circle where is 1325 
New Hampshire Avenue? A. On the left side as you come 
up Connecticut. 

Q. Let us assume that is south. Now, how far, if you 
are walking down to your apartment from Dupont Circle, 
how far is it? A. Oh, about—you mean how many feet? 
Q. Is it the length of this courtroom? A. About, yes. 

Q. About the length of this courtroom. When you came 
out of your building at 1325 New Hampshire Avenue, did 
you have your umbrella up at that time? A. Yes, I did. 

Q. You put it up ? A. I put it up, yes. 

Q. You caught your taxi at Dupont Circle, did 

47 you? A. Between my residence and Dupont Circle, 
I got a taxi. 

Q. How long were you walking there toward Dupont 
Circle before you got that taxi? A. Just a few steps. 

Q. Just a few steps? Halfway of this room, for in¬ 
stance ? • A. A matter of seconds. 

Q. You caught a taxi almost immediately? A. Yes, sir. 
Q. And during that interval did you have that umbrella 
up? A. Yes. It was a longer space between my residence 
and the taxi than from the taxi to the office door. 

Q. Long enough so that you thought— A. A little less. 
Q. —anyway, you raised your umbrella? A. I didn’t 
know whether I would get a taxi, you see, right away, but 
I did. 

Q. Did you have a hat on? A. I had—I can’t remember. 
I had either a hat or a scarf. 

Q. Did your clothing at any time get wet, either going 
out or coming back? A. Not that I recall, no. 

48 Q. So that when you entered that hallway, your 
clothing was perfectly dry, as far as you remember? 

A. I wouldn’t say perfectly dry. I can’t recall exactly. 

Q. You said, Mrs. David, you felt when you were—strike 
that. 

You said after the accident you observed some moisture 
and sand about your clothes? A. Yes, sir. 
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Q. Might this moisture have come from your being out 
of doors? A. Oh, no. 

Q. No? You are positive that in coming in without your 
umbrella up that you got no moisture on you? A. No, sir; 
I don’t think so. If there was, it was very light. 

Q. The moisture on your coat was very light, wasn’t it? 
A. Well, it was light, yes. 

Q. You say you observed something in the nature of 
sand, also? A. Yes, something like when you wipe a floor. 
Q. An abrasive, something that was hard? A. Hard. 

Q. Or something like sand? A. Yes, not hard, dirt. 

49 Q. How long did you lie on the floor after you fell? 
A. To me it seemed very long, but it might have 

been short. 

Q. In other words, you were in no condition to measure 
the time there? A. I beg pardon? 

Q. You were in no condition, you were suffering pain? 
A. No. I couldn’t get up. 

Q. I think you told Mr. Brick your pain at that time was 
agonizing. A. Yes, it was, sir. 

Q. You were suffering acutely, were you not? A. I was. 
Q. Do you know whether you had both gloves on at that 
time? A. No. I had one glove on. 

Q. And you reached out with your hand and felt mois¬ 
ture at that time? A. Yes, sir. 

Q. Despite the agonizing pain you were suffering? A. 
Well, I didn’t look for it, but I felt it when I tried to get up. 
Q. And the pain wasn’t so much— A. (Interposing) It 
was with the right hand. 

50 Q. Your pain was not so great you couldn’t reach 
out and put your hand on the marble and feel what 

was there? A. Oh, the pain was very great. 

Q. I asked—it is sort of a comparative answer. If it is 
difficult, let us see if you can answer this. 

Your pain wasn’t so agonizing or great at that time you 
couldn’t reach out and feel the marble and make a decision 
as to what condition the marble was in? A. You see, I was 
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trying to get up. My first instinct was to get up, and my 
hand was slipping, my right hand. 

Q. Did it feel cold? A. I tried my left arm and I couldn’t 
do anything with it. 

Q. As you put your right hand on the marble your hand 
wouldn’t support you? A. You mean the left hand? 

Q. No, the right hand. A. The right hand would sup¬ 
port me, yes, hut it was slipping. 

Q. Did you get up by yourself, or did the elevator man 
help you? A. No the elevator man came to help me. I 
could not get up. 

Q. He was sitting in a chair, was he not, facing you as 
you came down the hall? A. Facing the door. 

51 Q. Let us have the photographs. 

You used this same entrance many times, didn’t 
you, in the two years you had been there as an employee? 
A. Yes, sir; every day. 

Q. And let us take Plaintiff’s Exhibit 4. There are three 
steps that go up from the sidewalk level, is that true? A. 
Yes, sir. 

Q. And then you see there is a level, and sort of a land¬ 
ing there, is that true? A. Yes, sir. 

Q. And then there are eight steps that go up to the hall¬ 
way doors? A. Well, there are about seven or eight. 

Q. Seven or eight ? This is part of this. One, two, three, 
four, five, six, seven, eight. A. Do you count the top as a 
step? 

Q. As one step, yes. A. Yes. 

Q. What kind of doorways are those at the top of the 
eight or eleven steps? A. What kind of doors? 

Q. Yes. A. Ordinary doors. 

Q. Just ordinary doors. And you see in Exhibit 4 

52 a part of the sidewalk—strike that. 

In the Exhibit 4 in the foreground before you go 
up the three steps, there is some pavement. I will ask you 
if that isn’t an indentation of the regular sidewalk, it is 
not part of the regular sidewalk, is it? A. I can’t recall 
that. 
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Q. Well, let us see. Beyond what you see in Exhibit 4 
there is the sidewalk proper, is there not? A. Yes. 

Q. How wide is the sidewalk proper? A. Well, the usual 
size. I don’t know. 

Q. About 12 feet? A. The normal size of a sidewalk. 

Q. Do you recall how much space there is between the i 
normal sidewalk and the first of those three steps? A. Not | 
much. I can’t recall exactly now. 

Q. Would you say about twice as much as is shown in 
Exhibit 4? 

Mr. Brick: If Your Honor please, I object to that. 

The Witness: No, I don’t think so. 

Mr. Brick: He asks is this twice as much as shown in 
Exhibit 4. 

The Court: The witness is under cross examination. 

The Witness: I don’t think so. 

The Court: The Court overrules the objection. 

53 By Mr. Frost: 

Q. When you came back from luncheon about 3:30 and| 
alighted from your taxicab, it was at a point approximately J 
opposite the doorway shown in Plaintiff’s Exhibit 4? A. 
Yes, sir. Approximately, yes. 

Q. Whatever distance the sidewalk is and the interven¬ 
ing indentation and the steps that are out of doors, you 
traversed that much space without your umbrella being 
raised? A. Yes, sir. 

Q. And you don’t think you had any moisture whatso¬ 
ever on you, and that you were absolutely dry? A. I may 
have. I can’t recall exactly. 

Q. You told me just a minute ago you were sure you were 
absolutely dry. 

Mr. Brick: If Your Honor please— 

The Court: The Court didn’t hear her say that, not that 
statement. 

Mr. Frost: I asked her if she was absolutely dry. 

| 
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By Mr. Frost: 

Q. Anyway, your answer now is you might have had 
some moisture on you ? A. Some light moisture, probably. 
I can’t recall that. 

Q. There was some slight moisture on your coat later? 
A. Later it was evident. 

54 Q. And it might have been the same moisture, pos¬ 
sibly you gathered when you were out doors? A. I 
don’t think so. 

Q. Why don’t you think so? A. It was evident that it 
had sort of swept the floor. 

Q. If it were moist at the time you fell, it would natur¬ 
ally gather up something from the floor, wouldn’t it? A. 
Yes; that is right. 

Q. But your best recollection is you were fairly dry 
when you entered the building? A. I can’t recall. 

Q. Now, actually on the right-hand side of that corridor 
as you go in and down the hallway there are only two doors 
before you get to the elevator, isn’t that right? A. Do 
you mean on each side of the hall? 

Q. Yes. I mean on the right side as you go down. Let 
me show you Plaintiff’s Exhibit 3. Now, facing from the 
street toward the elevator? A. Yes. 

Q. There are two doors before one reaches the elevator, 
is that not true? A. Yes, sir. 

Mr. Brick: If Your Honor please, I think to make it 
clear he should say two sets of doors because there are two 
doors on each side. 

55 The Court: You can take the witness after he gets 
through with her. She is under cross examination. 

This question is perfectly intelligible. She is able to an¬ 
swer it without any assistance from counsel. 

Mr. Frost: Your Honor, at this time I would like to have 
marked for identification a first floor plan of the Kellogg 
Building, and I will have witnesses properly identify it 
and offer it in evidence later. 
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The Court: You want to do what first? What do you 
want to do right now? 

Mr. Frost: I want to have it identified by the stenog¬ 
rapher if Mr. Brick has no objection. 

The Court: All right. 

Mr. Brick: I haven’t any objection to that. 

Mr. Frost: The stenographer will please mark this as 
Defendant’s Exhibit 1. j 

(The floor plan referred to was marked Defendant’s Ex¬ 
hibit No. 1 for identification.) 

By Mr. Frost: 

Q. Now, assuming where there is a little arrow there, 
some cross bars marked up, that those are the steps, and 
that the elevator on this chart is where the mark is “elev,” 
and that the first opening is the door of the “Lost and 
Found Department,” will you on this chart mark as nearly 
as you can where it was that you fell, bearing in mind 
56 the openings of the doorways here ? 

Would you mind just putting a little “D” oppo¬ 
site that so it will show your initial. That is fine. Thank 
you. 

Do you remember with which hand you opened the door, 
or do you remember opening the doors at the top of the 
steps as you went into the hallway? A. Well, I don’t re¬ 
member, but normally it would be my right hand. 

Q. With your right hand? Your umbrella would be in 
the other hand? A. Well, yes, if it was closed. 

Q. And do you recall, Mrs. David, going hack about a 
month after this accident and interviewing the tenants of 
the building in an effort to find someone who saw you fall? 

Mr. Brick: If Your Honor please, I don’t think that is a 
proper question. Certainly she would have a right— 

The Court (interposing): The Court overrules the ob¬ 
jection. 

Mr. Brick: I take an exception. 
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By Mr. Frost: 

Q. Do you remember going back about a month later? 
A. Not—no, I don’t remember. 

Q. Remember going in the “Lost and Found Depart¬ 
ment” and interviewing the ladies in there? A. No. That 
was a year afterwards. 

57 Q. A year afterwards? A. I went inside when I 
was going in the building to the French News Agency 

one day. I stopped in. I didn’t intend to. I just had an 
idea and I asked the lady if she remembered seeing me and 
she said no. 

Q. Now, you say you slipped very fast. By that you 
mean the whole thing was sudden and instantaneous? A. 
It was very fast. 

Q. In other words, one moment you were walking along 
and the next moment you are on the floor? A. Well, yes. 
It appears to me that way, yes. 

Q. You have no prior recollection, independently, as to 
what caused that slip? A. Well, I attributed it to— 

Q. No, no, but exercising your memory as to what hap¬ 
pened up to the time you actually went down on the floor? 
A. The moisture on the floor. 

Q. Yes, but you didn’t know there was any moisture 
there before you fell, did you? A. No, but I knew it after. 

Q. Up to the time you fell, while you were up, you didn’t 
know what had caused you to fall? A. No. 

The Court: Will counsel come to the bench? 

(At the bench:) 

58 The Court: These rubber shoes, these rubber 
soles, when a shoe is new they tend to prevent you 

from slipping. If they are worn a while they are slippery 
as they can be. They are slippery as they can be when they 
get old and hard. If seems to me you ought to find out 
whether she has worn these rubbers since that time, and if 
not, you should have a right to look at them and see what 
the condition is. 
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Another thing, the Court would like the jury to know 
how many offices there are. 

Mr. Brick: We have got a stipulation on that. 

The Court: And about how many people there are. 

Mr. Frost: We have stipulated to it. 

Mr. Brick: Here is the trouble with the stipulation. I 
have no way of telling. They claim 60 offices there, which 
is all right with me. They say there are 61 people, and I 
know there are more people than that. 

Mr. Frost: We will put the office manager on. You may 
cross examine him. That matter with respect to the rub¬ 
bers, we appreciate Your Honor’s questioning about that. 

The Court: I think it is an interesting question. It 
should be brought. 

I 

(After leaving the bench:) 

By Mr. Frost: 

| 

Q. When you say that there was moisture on the floor 
that you felt with your hand, Mrs. David, you mean 
59 that when you reached out with your right hand you 
felt moisture on the marble? A. Yes, sir. 

Q. It was through your sense of feel that you discovered 
the moisture? A. Yes, sir. 

Q. And when you use the word moisture, would it be dif¬ 
ferent from a puddle or pool of water? A. There was no 
pool or puddle. 

Q. By moisture you mean a thin covering of water, just 
about what the word itself means? A. The same as some 
steps would make from the rain. 

Q. And again, it was your sense of touch— A. (Inter¬ 
posing) Not much. 

Q. Not much? And it was your sense of touch that told 
you it was there? A. At first, yes. 

Q. Did you see it later? A. Well, I noticed it was moist, 
yes. 

Q. When you were lying on the floor A. As I was getting 
up. 
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Q. As you were getting up ? How long was that after you 
had fallen? A. Oh, immediately—I had very much pain, 
and I normally looked to see what had made me fall, 

60 and I saw some moisture after I had felt it. 

Q. Was it while the elevator man was helping you 
up you looked to see what made you fall? A. No, before 
he reached me. 

Q. While you were on the floor, you looked to see? A. 
Just as I was struggling to get up. 

Q. You were struggling to get up and you looked to see 
what had made you fall ? A. Yes, sir. 

Q. You have identified the shoe, which is Plaintiff’s Ex¬ 
hibit 6, and the overshoe as being the—as having been 
worn by you? A. Yes, sir. 

Q. At the time of the accident, and you actually had your 
overshoe on, did you not? A. Yes, sir. 

Q. Have you ever worn these overshoes since? A. Yes, 
I wore them since. 

Q. Much? A. No, not much. I have two pairs. 

Q. You have two pairs? Were they new at the time of 
the accident? A. No, they weren’t new. 

Q. How old were they A. Well, I bought them, I 

61 think it was in 1946 at Garfinckel’s. 

Q. I hand it to you with the rubber on the shoe. 
The rubber doesn’t show anywhere, does it? A. Not much. 

Q. Is it true that the sole of the rubber has pretty deep 
ridges on it? A. Yes, sir. 

Q. And those ridges are not worn at all, are they? A. 
Well, they are slightly worn, not much. 

Q. You can’t see any wear upon them, can you? A. I see 
a slight wear. 

Q. But not much? A. No. 

Q. What part of your body hit the marble first? Was it 
your left shoulder that hit the marble first? A. I guess so. 
I can’t recall exactly, because it was so sudden and—but 
my hand was lifted and I fell on my left side. 

Q. Your right hand was lifted? A. Yes—no. 
left hand. 


No, my 
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Q. Your left hand was lifted, so that as you slipped your 
left hand went up and you went down on your right sic^e? 
A. Yes. 

Q. Did you fall from the right over toward the left? A. 
I believe I did, yes. 

62 Q. Do you remember, did you hit the left side of 
the corridor there? Did you also at any time hit or 

touch the left side of the corridor? A. No, sir. 

Q. It was entirely in the corridor itself? A. Yes. 

Q. How far were you from where the janitor was sitting 
in his chair? A. Well, he was—he was further down. The 
door, the space to the door and where I fell, he was further. 

Q. I think I see what you mean. In other words, you 
weren’t quite halfway down the hall? A. No. 

Q. And he was sitting in a chair right in front of the 
elevator, was he not? A. Yes. 

Q. How did you happen to come to save these overshoes? 
A. Well, they last quite a long while, you know. 

Q. Do you remember a deposition which you took under 
oath? A. Yes. 

Q. And I asked you to save these overshoes? I asked xor 
that? 

Mr. Brick: If Your Honor please, I also told her to 
save these overshoes, the minute she came to me as a 
client. 

63 Mr. Frost: There is a question as to whether ^he 
has worn them since that time. 

Mr. Brick: She has already testified she has worn th^m 
since that time. 

The Witness: Yes, I wore them. Not much. 

Mr. Brick: I object to that question. She has already 
testified she wore them since that time. 

The Court: The witness is under cross examination. You 
made your objection before the jury and told them why. 
What is the question? Proceed. 

Mr. Brick: I withdraw that objection. 

The Court: I should think so. 
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By Mr. Frost: 

Q. The two girls who were in the office with you, are both 
of them in Washington now? A. Yes, sir. 

Q. Both of them here? A. Yes, sir. 

Q. Did you give us their names before? I have forgot¬ 
ten. Will you give us their names again A. One of them 
is Collette Jacobs. And the other is Auriette St. Pierre. 

Q. I would like to ask you about the letter that the French 
Commission wrote you. That was in June of 1947, 

64 was it? A. Yes, sir. 

Q. Do you have that letter with you? 

Mr. Brick: Mr. Frost, would you like to have that letter 
and a translation of it? 

Mr. Frost: That is just what I was getting at. 

Mr. Brick: I will be glad to give it to you. 

Mr. Frost: Thank you. It is in French. Incidentally, 
I have an English translation of it. 

Mr. Brick: Is that the letter? 

Mr. Frost: Yes, that is the letter. 

Mr. Brick: Here is the letter, and I can give you an Eng¬ 
lish translation of it. I think I have it here, the transla¬ 
tion. 

Mr. Frost: Will Your Honor indulge me for a moment? 
By Mr. Frost: 

Q. Mrs. David, in this letter of June 6,1947, Mr. Rabasch 
speaks of budget directions from the Director General in 
Paris, and the necessity for reducing the budget? A. Yes, 
sir. 

Q. Would you just read us that sentence? A. The 
French, you mean? 

Q. No, in English. A. Where is it? 

Q. It is right here. 

Mr. Brick: I take it Mr. Frost is going to let the 

65 entire letter go in. 

Mr. Frost: Oh, yes, no objection to it at all. 
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The Witness: The budget compressions as imposed upon 
me by direction in Paris due to the scarcity of American 
dollars has obliged me right now to bring to two the secre¬ 
taries of the office of Washington. I do not think that after 
the situation you have occupied and the painful accident 
you have sustained that you could accept to do the heavy 
work, material work that would be imposed upon our secre¬ 
taries in Washington. 

By Mr. Frost: j 

Q. So that it was the reduction in the budget and the 
feeling you couldn’t do the heavy work that caused them to 
terminate your services? A. At that time I couldn’t tell 
the manager when I could go back to work or I couldn’t— 
normally he would have reduced the staff from the last one 
in, instead of the first one in. 

Mr. Frost: May we introduce an English translation 
furnished by Mr. Brick as the Defendant’s No. 2? 

(The document referred to was marked Defendant’s Ex¬ 
hibit No. 2 and received in evidence.) 

By Mr. Frost: 

Q. Up to that point you had been paid $25 a week by the 

Compensation Commission, the Employee’s Com- 
66 pensation Commission? A. Yes. 

Q. And all of your hospital bills and medical bills, 
with the exception of X-rays and what you promised to pay 
your friends for nursing had been paid by the Compensa¬ 
tion Commission? A. I didn’t know at the time, but they 
paid them afterward. 

Q. But they were paid? A. Yes. 

Q. And these people had paid your full salary up to the 
time of June 6, and then for one month after giving you 
notice? A. Yes, sir. 

The Court: The Court understood you to say they paid 
you through July. Is that correct? 

The Witness: Yes, sir. 
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By Mr. Frost: 

Q. You said, as I understood you, Mrs. David, in answer¬ 
ing Mr. Brick, that your wages were $325 per month, plus 
a $300 bonus. That was a year-end bonus? 

The Court: Was it a $300 bonus? 

The Witness: Yes, sir. 

The Court: $300 for the year, you mean? 

The Witness: Yes, sir. 

67 By Mr. Frost: 

Q. I want to go back for just a moment, and then I hope 
I will be through, about this place where the accident oc¬ 
curred. 

When you made your deposition under oath, according to 
a copy I have, that was March 7, 1948, a little more than a 
year ago, and you had this deposition and went over it care¬ 
fully and check it, did you not, and made some corrections 
in it for the reporter? A. The reporter had taken down the 
wrong things. 

Q. And you changed those things? A. He asked me to 
check it. 

Q. You checked it and changed some things? A. Yes. 

Q. Do you recall, and I am reading from page 28 of the 
stenographic report, that you were asked the question 
about “What point between the door and the elevator did 
you slip and fall, Mrs. David,” and you answered, “There 
are two offices after the first door, and it was past the two 
doors.” A. Well, I mean there are two offices, one on each 
side passing the door—the entrance door—past the en¬ 
trance door. 

Q. But you said there are two offices after the first door? 

A. Yes. 

68 Q. And when you passed the first two doors? A. 

What I meant, there are two offices on each side past 

the entrance door and I fell past those two offices. 

Q. That isn’t quite what you said at the time? 

I think so. 


A. Yes, 
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Q. There are two offices after the first door? A. The 
first door, I mean the entrance door. 

Q. And then two more doors? A. And it was past those 
two offices. That is what I meant. I am sorry. 

Mr. Frost: All right. That is all, Your Honor. 

Redirect Examination 
By Mr. Brick: 

Q. Now, Mr. David, there has been introduced in here a 
floor plan on the Kellogg Building, and you have marked 
that“X”? A. Yes, sir. 

Q. Now, what do you mean by the front door to the en¬ 
tire building, going into 1416 F Street? Will you point that 
out here? A. The door on top of the stairs. 

Q. What is represented here, would that be your concep¬ 
tion of it? A. Yes, sir. 

Q. According to this picture and this plan here, 
69 what office door would this represent? A. That 
would represent the “Lost and Found.” 

Mr. Frost: Just for the record, you are pointing to the 
first opening on the hallway on the right. 

By Mr. Brick : 

Q. This opening to the left, which represents a door? 
A. That is the Progressive Loan Company. 

Q. And when you were referring to the two doors after 
which you had passed when you fell were those the doors? 
A. Yes. 

Q. Will you point that out to the ladies and gentlemen 
of the jury, exactly? Can you come down here and point 
that out? 

What does that represent? A. This would be the en¬ 
trance door. 

Q. What is this over here—can everybody see that, inci¬ 
dentally A. This is the Lost and Found office and that is 
the Progressive Loan office. 

Q. These are the doors leading into them, is that cor¬ 
rect? A. Yes. 


f 
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Q. It was after you had passed by those doors? A. Yes. 
Q. That you made this X as to the point you fell? 

70 A. Yes. 

Q. When you referred in your deposition to the 
doors you meant these two doors? A. Yes. 

Q. I think you have already testified there were some 
doors further up? A. Yes. I never saw them open. 

Q. Is that one of the doors? A. Yes. 

Q. And that is one of the doors? A. Yes. 

The Court: Are they beyond the elevator, the ones you 
are referring to now? 

Mr. Brick: They are just before you get to the elevators. 
By Mr. Brick: 

Q. Is that the elevator, right there? A. Yes. 

Mr. Brick: Can everybody see that? 

Resume the stand. 

By Mr. Brick: 

Q. One further question about this plat, this picture here. 
May I have one of those pictures a second? 

Now, as you enter the Kellogg Building which steps are 
on the outside? A. Those two steps here. 

71 Q. How about the rest of that? Point that out. 
A. Those two steps are outside. 

Q. How about the rest of those steps? A. Inside the en¬ 
trance. 

Q. So they are covered up, are they, so that rain doesn’t 
fall directly upon them? A. No. 

Q. Now, do you know what substance was on your coat 
after you saw your coat after this accident? A. Well, it 
was the substance that was on the floor. 

Q. What was that? A. Moisture, and I thought it was 
rain. 

Q. I mean after the coat dried out, what appearance did 
it have? A. Well, I don’t know. I went to the hospital and 
didn’t see the coat. 
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Q. You didn’t see it? A. I was two weeks in the hospi- j 
tal. I sent my coat—The maid sent my coat to be cleaned. 

Q. After the accident the coat did dry out that day, did 
it not? A. It must have dried out. 

Q. Did you see the coat at all? A. After? 

72 Q. Yes. A. The next day. 

Q. The same day A. Oh, no, the same day it was 
still moist. 

Q. It was still moist? A. Yes. 

Q. So that you don’t know what the substance on the 
coat was? A. No, but it looked like rain to me. 

Q. And what else, if anything. A. And dirt. 

Q. You are sure it was dirt? A. Yes. 

Mr. Brick: Will Your Honor indulge me a second? 

By Mr. Brick: 

Q. What is your native tongue? A. French. 

Q. And that is the main language you use? A. Yes, sir. 

I have been using it in Washington all the time. 

• • * * • • • * • • 

165 Collette Jacobs was called as a witness by the 
plaintiff and, being first duly sworn, was examined 
and testified as follows: 

i 

Direct Examination 
By Mr. Brick: 

__ I 

Q. Mrs. Jacobs, please keep your voice up. What is 
your full name? A. Collette Jacobs. 

Q. Where are you employed, Mrs. Jacobs? A. The 
French News Agency. 

Q. How long have you been employed there? A. Two 
and one-half years. 

Q. Did you know Mrs. David when she worked there? A. 
Yes, I did. 

Q. Do you recall the day she was injured? A. Yes, I do. 
Q. What happened that day? Did she come up to the 
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office after her injury? A. Yes, she came up in the office 
and I was there. She seemed to be very much in pain. 

Q. Did you go to lunch that day? A. Yes, I did. 

166 Q. What time did you go to lunch? A. 12:30. 

Q. Do you recall walking through the hall in the 
Kellogg Building to go out through the front door? A. 
Yes. 

The Court: The proper question is what was the condi¬ 
tion of the floor at that time. That is the proper question. 

By Mr. Brick: 

Q. What was the condition of the floor at that time ? A. 
Well, there seemed to be moisture in the air. 

The Court: What is that? 

The Witness: There seemed to be moisture in the air. 
It was raining that day. 

The Court: Moisture in the air? 

The Witness: Well, in the floor. 

By Mr. Brick: 

Q. Can you describe— 

The Court: Just a minute. Did you have anything else 
you wanted to say? 

The Witness: No. It was raining and the moisture was 
on the floor. 

Mr. Frost: I don’t believe the reporter is getting that. 
I can’t get it. 

The Witness: There was moisture in the floor and in the 
air. The floor was wet, slightly wet. 

The Court: Then what? 

167 The Witness: In the air, too. It was damp that 
day, what I mean. 

By Mr. Brick: 

Q. When you say moisture in the floor, what do you mean 
by that? Describe that to the Court and jury. A. Well, 
there was some kind of footprints. 

The Court: WThat did you say? 
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The Witness: Footprints, and the floor was wet from 
people coming in and out in the rain. 

By Mr. Brick: 

Q. When you went out, was it raining? A. No, it wasn’t. 

Q. What time did you return from lunch? A. 1:30. 

Q. Did you notice the condition of the floor when you 
came back in the building? A. Yes. 

Q. What was the condition of the floor then? A. There 
was nothing in the floor. I noticed, usually there was a 
mat. 

The Court: There was what? 

The Witness: There was no mat in the floor. I noticed 
it when I came back, because the floor was slippery. 

By Mr. Brick: 

Q. When you say the floor was slippery, describe 
168 to the Court and jury what you mean by that, what 

the condition of the floor was when you came back. 
A. Well, slightly wet. 

Q. What did you notice in the floor? A. There was no 
mat. The rubber mat usually is. It wasn’t now. 

Q. Can you describe when you mean by footprints you 
talked about a while ago? 

Mr. Frost: I didn’t hear that. 

The Court: What was your question, sir? 

Mr. Brick: Would she describe what she meant by the 
foot tracks she testified to in answer to Your Honor’s ques¬ 
tion. It was foot tracks. 

The Court: All right. 

By Mr. Brick: 

Q. Describe that to the Court and jury. A. Well, it was 
raining when I came back. 

The Court: How is that? 

The Witness: It was raining when I came back at 1:30. 

The Court: Yes. 
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The Witness: I didn’t have any rubbers and my shoes 
were wet and walking, you know, I noticed I was walking 
and I just slipped just a little bit, and the floor was a little 
—was wet. 

The Court: Was there a mat sometimes was laid 

169 in the hall, a rubber mat? 

The Witness: There usually used to be, but that 
day there wasn’t any. 

The Court: Speak so the jury can hear you. 

The Witness: There usually is, but that day there wasn’t 
any. 

By Mr. Brick: 

Q. What kind of mat is it they usually put down? A. It 
is rubber. 

Q. After Mrs. David was injured, did you go anywhere 
with her? A. Yes, I took her to the doctor. 

Q. What doctor did you go to ? A. Dr. Brotman. 

Q. Did you get a cab with her? A. Yes. 

Q. Describe to the Court and jury what pain she was in, 
if any? A. Well, she seemed to suffer very much of her 
left arm. She was very much in pain. We went to the doc¬ 
tor, and the doctor examined her, and after that we went 
home. It was still raining, and the doctor said that she had 
to go to the hospital. 

Q. What time did you return from lunch to your office 
that day? 

170 The Court: Half past one, she said. 

The Witness: At 1:30. 

The Court: As I understood the witness, she went out 
about half past 12 and came in about half past one, is that 
right? 

The Witness: Yes. 

By Mr. Brick: 

Q. Did you notice the condition of Mrs. David’s coat 
when she was injured? 
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Mr. Frost: Your Honor, I don’t like to get up and ob¬ 
ject all the time to counsel but the questions are all leading. 

The Court: That is true, sir, and I have that trouble 
with every lawyer in Washington. It is a disease I have 
been unable to cure. 

Mr. Brick: If Your Honor please, I don’t know how to 
ask that other than that, to call the particular item of cloth¬ 
ing I want to her attention. 

The Court: You can ask what if anything was unusual 
about the condition of the coat. 

By Mr. Brick: 

Q. What, if anything, was unusual about the condition j 
of Mrs. David’s— 

The Court (interposing): Of course you have already 
done the damage. 

Mr. Frost: I don’t mind it occasionally, but Mr. 
171 Mr. Brick does it almost every question. 

The Court: I know, but so does everybody else. 

Mr. Brick: I don’t think I am perfect, Mr. Frost. I 
wish I were. 

By Mr. Brick: 

Q. Can you answer that question? A. Yes, in fact I took 
up the coat myself. I took it myself from her arm and it 
was slightly damaged and wet. 

Q. When you say damaged, what do you mean by dam¬ 
aged? A. Wet. 

Mr. Brick: That is all. Your witness. 

I might say, Your Honor, this young lady has been in 
the hospital all day yesterday and all night with a baby 
that has been pretty ill. That is the reason we couldn’t 
get her yesterday afternoon. I had intended to have her 
here yesterday afternoon. 

The Court: I hope the baby is better. 

The Witness: I hope so, too. Thank you, sir. 

The Court: Proceed, sir. 



48 


Cross Examination 
By Mr. Frost: 

Q. You have been with the French Press about two 
years? A. Two and one-half years. 

Q. Two and one-half years? Did you come there 

172 about the same time Mrs. David did A. Oh, no. I 
came after her. 

Q. You came after her? A. Yes. 

Q. You came over from France, did you? A. Yes. 

Q. And on the day in question you said you had no over¬ 
shoes when you went out A. No. 

Q. Did you know it was raining when you went out? A. 
Well, yes, of course. 

Q. Was it raining hard at 12:30? I think that was the 
time. A. It was not raining at 12:30 when I went out. 

Q. It was not raining? A. It rained before, because I 
waited for the rain to stop when I left. 

Q. How hard had it rained before, if you know? A. 
Well, quite a bit. 

Q. Pretty hard rain? A. It was some—a spring rain, I 
should say. 

Q. So hard you saw it from the office window? A. It 
wasn’t that hard, but I could see it from the office window, 
because the window is right in front of me. I could see it 
was drizzling. 

Q. Was it raining at 1:30 when you came back? 

173 A. Yes, it started to rain harder in the afternoon. 

Q. That was a hard rain? A. Yes, it was a hard 
rain in the afternoon. 

Q. How long did it rain hard at 1:30? A. Well, it rained, 
I think all the afternoon, because I went back to the doctor 
it was still raining very hard. 

Q. So, according to your memory it rained hard at some 
time before 12:30, and it wasn’t raining much at 12:30— 
Mr. Brick (interposing): If Your Honor please, I don’t 
think she said it was raining hard before 12:30. 
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The Witness: I didn’t say— 

Mr. Frost (interposing): Just a minute. She said it 
was a spring rain. Mr. Brick is trying to put words in her 
mouth. Let us revise the question. 

By Mr. Frost: 

I 

Q. Before 12:30 there was a spring rain? A. Yes. 

Q. Hard enough to wet the streets, was it? A. Yes. 
Well, drizzly, it drizzled. 

Q. It drizzled before 12:30. A. At 1:30 that drizzle had 
increased. 

Q. Yes. It rained harder? A. Yes. 

Q. Were the streets thoroughly wet at 1:30? A. Yes, 
they were. 

174 Q. And it continued to rain all the afternoon? A. 
All the afternoon. 

Q. From 1:30 to 3:30 how hard did it rain? A. Well, it 
rained, that is all I can say. I didn’t go out at 3:30. I went 
out, let us say, 4 o’clock, or a little past 4 with Mrs. David 
to go to the doctor and it was raining very hard then, too. 

Q. Did it rain as hard when you went out with her at 4 
or 4:30 as that spring rain in the morning? A. It rained 
harder. 

Q. Harder? Pardon me. Did you notice the condition 
of the weather after you came in and before Mrs. David 
received the injury? A. Of course I noticed the condition 
after I came in. 

Q. Between 1:30 and 3:30 what was the intensity of the 
rain? How hard did it rain? A. It rained, but I can’t 
tell you how hard. I am not a weather expert. 

Q. Just rather hard? A. Yes. 

Q. Something like the spring rain in the morning? A. 
No, it was stronger in the afternoon than the morning. 

Q. Between 1:30 and 3 it was strong? A. All af- 

175 ternoon until after we went out and I came hack. 

Q. Was that your usual lunch hour, 12:30 to 1:30? 

A. Yes. 


I 
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Q. How long did Mrs. David stay up in the office before 
she got in the taxi to go out with you? A. I should say half 
an hour. 

Q. Did you phone for the taxi for her? A. I called some¬ 
body from the building, one of the janitors, and it was rain¬ 
ing very hard, and we didn’t want her to get wet. We had 
to go all the way downstairs and a colored man got the taxi 
to the door. 

Q. I am going to show you a picture, Mrs. Jacobs, that 
is marked Plaintiff’s Exhibit 4 and ask if that appears to 
you to be a true picture of the front entrance to that build¬ 
ing? A. Yes, it is. 

Q. Do you recognize those three steps going up to the 
first landing there? A. Yes, I do. 

Q. And then there is a landing and a doorway there, is 
there not? A. Yes. 

Q. And then we have some more steps going up. How 
many of those are there? You can count them, if you wish. 

Mr. Brick: If Your Honor please, I don’t think it 
176 is necessary. 

The Witness: Seven or eight, I don’t know. 

By Mr. Frost: 

Q. Then there is a doorway? A. Then there is a door¬ 
way and then there is a hallway. 

Q. And the hallway you speak of as being wet was be¬ 
yond that doorway, between that doorway and the elevator?. 
A. Yes. 

Q. And it is your testimony that when you came in at 
1:30 there was enough wetness in that hall, you say, to see 
footsteps, is that true? A. Of course. 

Mr. Frost: That is all. 

194 Willis A. Wood a witness called on behalf of the 
defendant, having been first duly sworn, testified as 
follows: 
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Direct Examination 
By Mr. Frost: 

Q. Your name is Willis A. Wood? A. Yes. 

Q. What is your home address? A. I live at 802 Abing¬ 
don Drive, Alexandria, Virginia. 

Q. What is your employment? A. I am employed by the 
United States Weather Bureau. 

Q. In what capacity? A. I am a meteorological aid. I 
have charge of the Central Meteorological Observatory. 

Q. What is that Central Meteorological Observatory? A. 
That is the observatory of the central office of the Weather 
Bureau. We take meteorological observations of Wash¬ 
ington and collect reports from suburban areas. 

Q. What training did you have to become a meteorolo¬ 
gist? A. I was trained in high school and home study and 
I have a number of years of Weather Bureau experience, 
23 years, to be exact. 

Mr. Frost: Twenty-three years ? May I approach 
195 the witness with some papers, sir? 

By Mr. Frost: 

Q. I show you a paper, Mr. Wood, which is marked Plain¬ 
tiff’s 1, being a paper headed “Daily Local Record, United 
States Department of Commerce, Weather Bureau.” I ask 
you if you can identify that type of chart? A. Yes. That 
chart is regularly prepared in my office. 

Q. And what does it show in the first line? A. Tem¬ 
perature. 

Q. And the second line? A. Humidity. 

Q. And the fourth line? A. The amounts of precipi¬ 
tation. 

Q. What does that mean in just ordinary, every-day lan¬ 
guage? A. Precipitation is rainfall, snowfall, sleet, hail, 
or other forms of liquid precipitation. 

Q. At the bottom we have “Wind direction” and “Wind 
movement,” is that so? A. That is correct. 
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Q. This chart has been introduced here as a chart for 
Thursday, March 13,1947. I will ask you to note from this 
chart what happened in the way of precipitation up 

196 to noon of that day? A. There was a trace of pre¬ 
cipitation which occurred between 11:35 and 11:50 

a.m. 

Q. And how is that symbolized on the chart? A. The 
last “T” is used to indicate a trace, which is too small to 
measure. 

Q. What does this chart show between 12:00 and 1:00? 
A. No precipitation was observed, during those hours at 
our office. 

Q. And between 1:00 and 2:00 o’clock? A. The rain be¬ 
gan at 1:30 p.m. on that day. 

Q. What does the chart show with respect to the amount 
of that rain? A. It was a trace. 

Q. What does the chart show with respect to 2:00 to 3:00? 
A. That was also a trace. 

Q. May I ask you the numerals in the first line—what 
does 1200 mean in time ? A. 1200 is 12:00 noon. 

Q. And how does the chart go up then, 1300, 1400 and so 
forth ? A. We use the 24 hour clock system, which is used 
in military and communications circles. The hours after 
12:00 are numbered 1300, 1400 and so on, consecutively, up 
until midnight. 

197 Q. How are these measurements taken? A. Those 
measurements were obtained in a 12-inch rain gauge, 

which is located on the roof of the Weather Bureau, at 24th 
and M Streets, Northwest. The guage is 12 inches in diam¬ 
eter. The rainfall goes through a funnel into a measuring 
device inside the guage and is measured automatically. 

The automatic record is also checked by an actual stick 
measurement of the rainfall that is drawn off into a con¬ 
tainer and measured in that container with a graduated 
measuring stick. 

Q. Do I understand, sir, there are two checks, one an 
automatic and one a manual stick measurement? A. That 
is correct. 
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Q. Is any record kept—strike that. 

What record, if any, is kept of those measurements? A. 
Those are recorded on an observational form, also indi¬ 
cated by the automatic record, a copy of which I have in 
my possession. Both the stick measurements and the auto-i 
matic measurements are shown on this record sheet. 

Q. Referring to that record sheet, will you tell the Court 
and jury at what time on the 13th of March did you first 
have any precipitation beyond what is termed a trace? A. 
Yes. At 3:45 p.m. we had an accumulation of 1/100 of an 
inch of rainfall. 

198 Q. As an expert, can you tell us in lay language 
what that amount of precipitation means, 1/100? A. 

Perhaps it is difficult for the layman to appreciate these 
measurements in such small amounts. A ten-cent coin, a 
dime, is about 53/1000 of an inch in thickness, or, in other j 
words, about 5/100 of an inch, so this would be about 1/5 
of the thickness of a 10-cent coin. 

Q. And that occurred at 3:45 p.m. on Friday on the 13th 
of March? A. Thursday, the 13th of March. 

Q. Thursday the 13th. On that day can you tell us from I 
the chart or from your other papers what the wind direc- ! 
tion was? A. Yes. That is indicated as south. 

Q. Is that indicated on Plaintiff’s Exhibit 1 which I show 
you? A. Yes. That is indicated there. 

Q. Does that mean the wind was from the south? A. 
That is correct. 

Q. And under “Wind Movement,” what do the figures 
that cross the paper horizontally mean? A. The wind 
speed or velocity in miles per hour is indicated and for the 
hour between 1:00 p.m. and 2:00 p.m. the movement was 
8 miles an hour. The next hour was 7 miles per hour. 

199 Q. And what was the movement between 1:00 and 
2:00 ? A. That was 8 miles per hour. 

Q. What direction at that time was it from? A. South. 
Q. As a result of your experience, 23 years as a meteorol¬ 
ogist, can you tell us, with a trace, which your charts show. 
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up to 3:45, with office buildings occupying the south side of 
F Street, between 14th and 15th, would there be enough 
precipitation to wet the sidewalk on the south side of the 
street? A. In my opinion— 

Mr. Brick (interposing): If Your Honor please, if he 
can’t answer that, I object to it. 

Mr. Frost: He started to tell us his opinion. I asked 
him his opinion. 

The Witness: My opinion would be that the sidewalk 
might be slightly damp, but there would be no puddles or 
visible water on the surface of the sidewalk. 

By Mr. Frost: 

Q. You think it would be too small to see? 

Mr. Brick: I object to that, if Your Honor please. 

The Court: Sustained. 

Mr. Frost: I will withdraw it if you object to it. 

By Mr. Frost: 

Q. What, if any, relationship to precipitation and 
200 water on the street does relative humidity have? A. 

The rate of evaporation of the water on the street 
would be proportional to the humidity, and also would be 
controlled to some extent by the direction and speed of the 
wind. 

Q. Now, will you tell us what the humidity was at 10:00, 
at noon, and at 2:00? A. At 10:00 the humidity was 40 
per cent. At 12:00 noon the humidity was 49. At 2:00 
o ’clock the humidity was 62. 

Q. If you can tell, what is a medial humidity, what is the 
medium ? 

Mr. Brick: If Your Honor please— 

Mr. Frost: (Interposing) Strike that. Let us see if 
I can make it clear. 

By Mr. Frost: 

Q. What is the range of humidity? A. From 0 to 100 
percent. 
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Mr. Frost: Mr. Brick, just one or two questions. Do 
you want to come up with me for a minute ? 

By Mr. Frost: 

Q. Mr. Wood, on the chart which we have identified a$ 
Plaintiff’s Exhibit No. 1, what time intervals are showijL 
with respect to precipitation? A. Could you clarify youf^ 
question, please? 

201 Q. Yes. Each of these little blocks refer to what 
period of time? A. That is an interval of one hour^ 

Q. And there is no attempt on this particular sheet, whiclj 
is Form 1014, of the Weather Bureau, to break it down into 
smaller components of an hour? A. That is correct. 

Q. Do your mechanical recorder records there, however^ 
break it down into more detail with respect to time? A. 
Yes, sir; they do. 

Q. And on Plaintiff’s Exhibit 1 the precipitation is shown 
at 3:00 as a trace, at 4:00, .02. 

Mr. Brick: I object to that. That isn’t so. It is just the 
other way around. At 2:00 o’clock it shows a trace, be¬ 
tween 3:00 and 4:00 it is .02. 

By Mr. Frost: j 

Q. Under 1600, I will use these numerals, under 1600 it| 
shows .02. 

Mr. Brick: What is 1600? That is 3:00 o’clock, between 
3:00 and 4:00. 

By Mr. Frost: 

Q. What is 1600, sir? A. 1600 is 4:00 p. m. 

Q. Under 3:00 p.m. here, under 1500, we have “T”, 

202 do we not? A. That is correct. 

Q. Into what components of an hour do your me¬ 
chanical records break down that precipitation? A. The 
mechanical record breaks this down into units of 1/100 of 
an inch. 
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Q. What time intervals? A. We have a continuous time 
scale graduated in five-minute intervals. It is possible to 
estimate intervals of one minute on this sheet. 

Q. And your precipitation shown on Plaintiff’s No. 1 
under 1600 or 4:00 o’clock show .02 accumulated during 
what period? A. The accumulation of that, of course, would 
date back to the beginning of the rainfall, at 1:30 p.m. 1/100 
of an inch accumulated between the beginning of the rain 
and 3:45 p. m. 

Q. That was the total accumulation up to that point? 
A. Yes, sir; that is correct. 

Q. And what is the accumulation from 3:45 to 4:00? A. 
There was one additional hundredth, occurring at 3:52, 
making an amount of 2/100 for the hour between 3:00 and 
4:00 p. m. 

Q. Let us see. I didn’t quite get that. For the total up 
to 3:45, the accumulation was how much? A. 1/100 ac¬ 
cumulated at 3:45, and an additional 1/100 occurred 
203 at 3:52. 

Q. So that between 3:52 and 4:00 an amount had 
accumulated equal to everything that accumulated prior 
that day? 

Mr. Brick: I object to him making a deduction. I think 
the witness can testify as to what the facts are and the jury 
can draw its own conclusion. 

The Court: If there is any question about it, you are 
right, of course. I don’t know. It seems to me to be more 
or less a mathematical problem. I presume it is either so 
or isn’t so. 

By Mr. Frost: 

Q. Is that so, sir? A. 2/100 had fallen up until 4:00 p. m. 

Q. And 1/100 occurred at or after 3:52? A. 1/100 of that 
occurred at 3:52. 

Mr. Frost: You may examine, Mr. Brick. 

Mr. Brick: May I have that sheet? 
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Cross examination 
By Mr. Brick: 

Q. Now, in looking at this chart here it says 1600. what 
hours does that represent, in that block? A. For the rain¬ 
fall amount that represents the hour ending at 1600, which 
is 4:00 p.m. 

Q. That would take in the time, would it not, be- 

204 tween 3:00 and 4: 00 o’clock? A. That is correct. 

Q. And during that time there was 2/100 of an 
inch of rain fell, is that correct? Is that correct? A. That 
is correct. 

Q. 1500, “T”—“T” means trace, is that correct? A. 
Correct. 

Q. What hour has been indicated in that block, 1500 to— 
A. That is from 2: 00 p.m. to 3:00 p. m. 

Q. How about 1400? A. 1400 is from 1:00 p. m. to 2:00 
p. m. 

Q. From this weather report can you tell us what type 
of day this was, beginning, say, at 9:00 o ’clock that morn¬ 
ing? Was it a damp day? A. I am sorry. The term 
“damp” is not used in Weather Bureau definitions. I am 
not sure I could answer that intelligently. 

Q. What words do they use to denote dampness on the 
outside on the streets? A. We do not record the condition ! 
of streets except in cases where rain or ice or some solid 
precipitation is on the street. 

Q. So that a street could actually be wet from the weather 
conditions and not raining and you would not record 

205 it, is that correct? A. I can only say we do not 
record the conditions of the street except in cases 

where there is ice and snow on the streets. 

Q. Suppose there was fog or other damp weather, the 
streets were wet at 13th and F or 14th and F Streets, North¬ 
west. Your records would make no record of that, is that j 
correct? A. That is true. 

Q. Does humidity have anything to do with wetness of 
a street on a foggy day? A. In order to have fog, humidity 
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is near at 100 percent, either 100 percent or very closely 
approximating it, perhaps between 95 and 100 percent. 

Q. What was the humidity on this particular day? A. 
The humidity varied. At 2: 00 p. m. the humidity was 62. 

Q. WThat was it between the hours of 3:00 and 4:00 
o’clock that day? A. That is not shown on this record. 

Q. Isn’t it shown right there? A. The reading at 4: 00 
o’clock was 85 percent. 

Q. Doesn’t that cover the hour between 3:00 and 4:00? 
A. No, sir. That is the reading taken at exactly 4:00 
o’clock. 

Q. Where is the Weather Bureau from which you 

206 take your measurements and have your measure¬ 
ments? A. 24th and M Streets, Northwest. 

Q. It is possible for there to be heavier rain in another 
part of town than at 24th and M and yet your machine 
would not record it, is that true ? A. That is correct. 

Q. And as a matter of fact, it could he raining, could it 
not, at 13th and F or 14th and F, 15th and F, Northwest, 
near the Treasury, and yet your machine would not pick it 
up unless it was raining over at 24th and M? A. That is 
correct. 

Mr. Brick: No further questions. 

Redirect examination 
By Mr. Frost: 

Q. Just one moment, Mr. Wood. From 24th and M to the 
middle of the block between 14th and 15th on F Street, what 
is the likelihood of a change of precipitation in that area? 
A. It depends a great deal on the type of weather. In cases 
of general rainfall the difference would probably be small. 
In cases of thunder storm activity it might be very large. 
Q. Did you have any thunderstorm activity— 

The Court: Aren’t you asking this witness a question 
that everybody knows as much about as he does? 

Mr. Frost: Perhaps so, hut the opposing counsel 

207 opened it up. I thought I better clarify it. 
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The Court: I am not going to stop you, but I think we 
all know about all this stuff you are talking about. 

By Mr. Frost: 

I 

Q. Do your records show any history of thunderstorm^ 
on the 13th of March? A. No, sir; there were no thunderi- 
storms on that day. I 

Mr. Brick: I would like to ask one further question, ijf 
I may. 

Re-cross examination 
By Mr. Brick: 

Q. There are different degrees of trace? A. No. Tra 
is— 

Q. (Interposing) Define that term to the jury. A. Trace 
is an amount too small to measure. It can be described 
as less than 5/1000 of an inch. 

Mr. Brick: That is all. 

Mr. Frost: That is all. 

May this witness go back? We can recall him if neces¬ 
sary. 

Mr. Brick: I don’t need to recall him. I think he can 
be excused. 

(The witness was excused.) 

Mr. Frost: Call Mrs. Ward. 

208 Thereupon, Mary S. Ward was called as a witness 

by the defendant and, being first duly sworn, was 
examined and testified as follows: 

i 

Direct examination 
By Mr. Frost: 

Q. Your name is Mary S. Ward? A. Yes. 

Q. Where are you employed, Mrs. Ward? A. Capital 
Transit Company. 

Q. What division there? A. Lost and Found Depart¬ 
ment, 1416 F Street, Northwest. 


1 
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Q. How long have you been employed there? Six years. 
Q. What is your home address? A. 1656 Euclid, North¬ 
west. 

Q. Do you recollect a day a long time ago, a couple of 
years ago when a lady fell in the hallway of that building? 
A. I do. 

Q. That day has been identified here as the 13th of March, 
1947. Is that correct, according to your memory? A. I 
don’t remember the date exactly, but I think, approxi¬ 
mately, that is it. 

Q. When was the incident first brought to your atten¬ 
tion? A. I heard someone in the hall crying as if in 

209 pain, and I went into the hall. 

Q. What did you find there? A. I found a young 
lady holding her arm, and she was standing up against the 
wall. 

Q. Anyone with her? A. Yes, the elevator man was with 
her just as if he had assisted her to her feet. 

Q. Do you identify the lady here as the lady? A. Yes. 

Q. What did you do after going out and observing her? 
A. I asked her what was the matter, and she said she was 
hurt, she had hurt her arm. I asked her if she would go 
into our office until I could call some help, and she said no, 
she preferred to go upstairs. 

Q. Where did you go then? A. I walked with her to the 
elevator. 

Q. What was the condition of the floor as you observed 
the condition? A. Well, I saw nothing on the floor out of 
the ordinary. The floor was in good condition. 

Q. What, if any, inspection did you make? A. Well, I 
naturally looked at the condition of the floor to see if there 
was anything there she could have fallen on. 

210 Q. Did you go to luncheon that day? A. I can’t 
remember. I doubt if I did, because I usually eat 

lunch in the office. 

Q. Do you recall the condition of the weather that day, 
Mrs. Ward? A. I can’t recall the condition of the weather. 
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Q. Who else worked with you in that office on that day? 
A. Mrs. Mamie Gorsuch, and Mrs. Eileen Edwards. 

Q. Do you know the approximate time you heard this cry¬ 
ing in the hall? A. It was some time in the afternoon. I 
would say around 3 o’clock, perhaps. 

Q. And with respect to the corridor from the top door¬ 
way to the elevator, at what point was the lady standing? 
A. Will you repeat that? 

Q. At what point in the hallway was the lady standing 
when you went out and saw her? A. She was standing be¬ 
tween the big door of the Progressive Building & Loan As¬ 
sociation office across the hall from our office and the ele¬ 
vator. 

Q. I am going to show you a chart marked Defendant’s 
Exhibit 1 and ask, assuming that where I am pointing is 
the corridor, and the steps up, and the place marked 
“Elev.”, which is “elevator” for you to put a little door 
where you saw her standing. A. This is the- elevator, 
211 and this is one side of the corridor? Is that on the 
left-hand side? 

Q. That is right. A. I would say she was standing just 
approximately there. 

Q. Would you put a little “w” right under that? 

Any objection if I show this to the jury? 

Mr. Brick: No. 

By Mr. Frost: 

Q. Mrs. Ward, will you tell the Court and jury what, if 
anything, you observed with respect to the lady’s clothing? 
A. She had dropped her purse, and I picked up her purse 
and walked with her to the elevator and handed it to her 
after we got to the elevator. I did not notice anything un¬ 
usual about her clothes. 

Q. What, if anything else, did she have in her hand, what 
about her person aside from the purse? A. I don’t remem¬ 
ber anything that she had other than her purse. 

Mr. Frost: That is all. 
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Cross examination 
By Mr. Brick: 

Q. Mrs. Ward, how long have you been working for the 
Capital Transit Company? A. Six years. 

Q. And they have their offices in the Kellogg Build- 

212 ing? A. Yes. 

Q. They are tenants of the Kellogg Building? A. 

Yes. 

Q. On this particular day when you go out in the hall 
after you heard a woman crying, you found this lady there, 
is that correct A. Yes. 

Q. At the point you pointed out to Mr. Frost? A. Yes. 

Q. When you got out, she was already standing up? 
A. Yes. 

Q. Who else was there? A. The elevator man. 

Q. You don’t actually know where she fell in that door¬ 
way, do you? A. I didn’t see the accident; no. 

Q. You don’t know what the weather condition was on 
that particular day? A. I can’t say; no. 

Mr. Brick: I don’t think there are any further questions. 
Mr. Frost: That is all, Mrs. Ward. 

(The witness was excused.) 

Mr. Frost: Call Mr. Willard. 

213 Thereupon— Henry A. Willard was called as a wit¬ 
ness by the defendants and, being first duly sworn, 

was examined and testified as follows: 

Mr. Frost: This witness has a slight impediment in hear¬ 
ing, Your Honor. I might have to talk a little loud. 

Direct examination 

By Mr. Frost: 

Q. Your name is Mr. Henry A. Willard? A. It is. 

Q. And what is your residence, Mr. Willard? A. 2801 
Tilden Street, Northwest. 

Q. Where is your office? A. 1416 F Street. 
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Q. What is your business there? A. I am one of the 
trustees of the Henry K. Willard Estate. 

Q. What is the relationship of that estate to the building? 

A. They own and operate it as a trust. 

Q. What is your relationship to the operation of the 
building? A. Well, I am a trustee, and manager at the 
building. 

Q. What floor is your office on? A. It is on the fourth 
floor, room 407. 

Q. And you have heard the testimony regarding 

214 this accident. Will you tell us when the accident 
first came to your attention? A. Well, it came to our 

attention on March 13, 1947, that afternoon, when the ele¬ 
vator operator reported that there had been an accident, 
a lady had fallen on the first floor. 

Q. And at what time was that, to the best of your recol¬ 
lection? A. According to my recollection it was about a 
quarter of three in the afternoon, about 2:30 to 3:00 
o’clock. 

Q. And what, if anything, did you do after receiving that 
notice? A. Well, I went down to inquire about the victim 
of the accident, and the porter and I were instrumental in 
summoning a taxicab so she could be transported to the 
hospital, hearing that she had an injury. 

Q. At what point in the building did you first see her? 

A. Well, in the office of the French Press where she was 
employed, and then she was transported to the entrance j 
where the taxicab was called, back of the Occidental Hotel, 
which was the easiest of egress, getting her out on a level. 

Q. Do you recall what time it was you got her in the cab 
and got her off to the doctor’s? A. About, I should say, 

3:15 that afternoon. 

Q. And what did you do then? A. Well, I went back 

215 and made an inspection of the hall, which appeared 
to be in a normal condition, and I went back to our 

office and mentioned to our secretary, Miss Kirby— 

Q. Mentioned that something had occurred? A. That 
is correct. 
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Q. At what time was it you made your inspection of the 
hallway? A. Well, within a half an hour or so after the 
accident happened. 

Q. How long have you been identified with the building? 
A. I should say over a period of 23 years, as trustee. 

Q. What, if any, change has taken place in the hallway 
during that period? 

Mr. Brick: If Your Honor please, I don’t think that is 
a proper question. 

Mr. Frost: Your Honor, I will tie that up. It is neces¬ 
sary in order to bring in the testimony of another witness. 

The Court: I don’t see any objection to the question, sir. 

Mr. Brick: I will withdraw it, then. 

By Mr. Frost: 

Q. What, if any, change has occurred in that hallway 
during that period? A. Well, I should say practically none. 
The hallway has always been maintained in a normal con¬ 
dition there. 

Q. What, if any, change in material, the floor ma- 
216 terial, has been made? A. The answer would be 
none. 

Q. Who has charge of giving directions respecting the 
maintenance of that hallway and other portions of the build¬ 
ing? A. Well, the secretary, Miss Kirby, and myself. 

Q. She is your secretary? A. That is correct. 

Q. Are there one or two buildings there under your con¬ 
trol? A. The building is in the form of a quadrangle. 

Q. Do you have one or two entrances? A. We have two 
entrances, 1422 and 1416 F Street. 

Q. What tenants does the 1416 entrance serve, which 
tenants use the 1416 entrance? A. The Building & Loan 
Association and the Capital Transit, Mr. Gabriel Murphy. 

Q. Are they the tenants on the 1416 side as distinguished 
from the 1422 side? A. I just don’t get the question. 

Q. What tenants use the 1416 entrance, and what tenants 
use the 1422 entrance? A. Ordinarily the people who are 


located at 1416 use that, and the people on the west nat- j 
urally use 1422. 

Q. I hand you a sheet marked Defendant’s Exhibit 

217 1, which bears a legend on it “First Floor of Kel¬ 
logg Building,” and ask you if you can identify that 

chart. A. Yes. 

Q. What does it portray? A. It is the plat of our 
building. 

Q. Will you describe to the jury the corridor of the 1416 
F Street building, beginning from the sidewalk and going 
back to the elevator, that is, whether there are steps or 
doors or what physical objects there are there? A. This 
entrance is located next to the American Express Company 
in the Willard Hotel Building on F Street, , and there are 
three steps going up to a vestibule, and then a series pf 
eight steps going up to the main doorway leading to the 
corridor. 

Q. And that chart accurately portrays that? A. It does. 
Q. I hand you a photostat marked Plaintiff’s 3, showing 
an elevator and a corridor. Is that an accurate photograph 
of the corridor? A. That is an exact representation. 

Q. And state, if you can, what material there is in the 
foreground on the floor. In brief, what is the floor made of? 
A. Obviously, shown here, it is a tile construction. 

Q. But I mean the material in the hallway itself. 

218 A. Marble tile, here, in the form of blocks. 

Q. Yes, sir, and is that a polished or an unpolished 

marble ? 

Mr. Brick: If Your Honor please— 

The Witness: Unpolished. 

Mr. Brick: If Your Honor please, Mr. Frost—the wit¬ 
ness just testified it was tile. 

Mr. Frost: Marble tile, he said. 

Mr. Brick: I didn’t hear “marble”. Now Mr. Frost 
characterizes it as marble. 

Mr. Frost: We are going to bring some of it in here, Mr. 
Brick, and let you see. 

Mr. Brick: I will be glad to see it. 
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By Mr. Frost: 

Q. What instructions were given by you and to whom on 
or about the time of this accident respecting cleaning that 
hallway? A. Well, that hallway is always kept in a clean 
condition. The cleaning is done by the porters at night. 

Mr. Brick: If Your Honor please— 

The Court: I sustain the objection. You are a little late. 
I sustain it. 

Mr. Brick: He wouldn’t stop. 

The Court: It isn’t a question of the instructions he 

gave. What was done? 

219 Mr. Brick: I ask it be stricken. 

Mr. Frost: That is agreeable, Mr. Brick. 

By Mr. Frost: 

Q. How was that hallway cleaned or treated in March 
of 1947? 

Mr. Brick: If Your Honor please, I object to that. I 
don’t see where it helps us determine what happened on 
this particular day. If he knows what was actually done on 
the day of this accident, that is perfectly all right, but when 
he says March he covers a lot of territory during the month 
of March. 

Mr. Frost: I will amend it and say on the 13th. 

Mr. Brick: If he knows of his own personal knowledge. 

By Mr. Frost: 

Q. How was the corridor cleaned or treated on the 13th 
of March, 1947 ? 

Mr. Brick: If Your Honor please, before he answers 
this, I think he should also say if he knows of his own per¬ 
sonal knowledge. 

By Mr. Frost: 

Q. I will add that afternoon, of your own knowledge. A. 
Of my own knowledge, the corridor had been cleaned as 
usual the night before, no difference in the custom. 
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Q. That was your custom? A. That is the custom. 

Q. If you know, personally, what materials were 

220 used, and how was it cleaned? 

Mr. Brick: If Your Honor please, it seems to me 
the best one who could testify to that would be the man who 
actually cleaned it. 

The Court: If he knows, he can testify. I don’t know 
whether he knows or not. He is subject to cross-examina¬ 
tion. 

The Witness: They have a cleaning powder they use 
there with a mop, like any other office building in Washing¬ 
ton. I think the trade name is called Lavita, to answer 
your question. It is a preparation that comes in a barrel, 
and is used for cleaning. 

By Mr. Frost: 

Q. Did you personally, at any time prior to this accident, 
give instructions regarding the putting down of a rubber 
mat, and, if so, state when those instructions were given? 
A. Our office, under Miss Kirby, the secretary, had given a 
standing order. 

Mr. Brick: If Your Honor please— 

Mr. Frost: Just one second. 

Mr. Brick: I object to that answer, unless he gave the 
instructions himself. 

The Court: It is somewhat difficult—but the Court will 
admit it. 

By Mr. Frost: 

221 Q. Proceed. A. We have a standing order in the 
office if rain occurs for the janitor to put down a rub¬ 
ber mat in the hallway of the building. 

Q. Was the rubber mat down on the 13th of March, 1947? 
A. It was not, to my recollection. 

Q. What is your recollection of the state of the weather 
that day? A. It was a cloudy day, but not raining. 

Mr. Frost: You may examine. 
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Cross-examination 
By Mr. Brick: 

Q. As a matter of fact, Mr. Willard— 

Mr. Frost: May I—I am sorry. Mrs. Ward has re¬ 
mained here, not having been formally excused by the 
Court. May she return? 

The Deputy Marshal: I have excused her. 

By Mr. Brick: 

Q. The times you have told us about are just your esti¬ 
mates, is that correct? A. To the best of my belief and 
memory. 

Q. You didn’t keep any record of the time in your office 
that the janitor came up and told you the accident hap¬ 
pened? A. Yes. 

The Court: I think he said it was the elevator 
222 man told him. You stated it was the elevator man 
told you? 

The Witness: That is right, Your Honor, the elevator 
operator, Ludwood Satterfield brought the word to our 
office. 

By Mr. Brick: 

Q. Did you keep a record of the time he brought the word 
to your office ? A. I should say between 2:30 and 3:00 
o’clock. 

Q. Did you keep the time; did you put it down anywhere 
in your records? A. If you go to our office, you would prob¬ 
ably find it, approximately. 

Q. I am asking you, did you do it? A. No, sir; I did not. 

Q. So that this time you are talking about is from your 
memory? A. It is. 

Q. And recollection? A. And I have an ordinary mem¬ 
ory, I think. 

Mr. Brick: If Your Honor please, I move that that be 
stricken, sir. 

The Court: What? 
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Mr. Brick: His last statement that he has an ordinary! 
memory. I don’t think anybody is trying to test whether 
he has extraordinary or ordinary memory. 

The Court: The Court doesn’t think it is wortli 

223 fighting with. Go ahead. 

By Mr. Brick: 

Q. Was this lady the victim that was injured, as you say? 
A. Yes. 

Q. Where did you first see her? A. As I testified, when| 
the word of the accident was brought, I went down to deter¬ 
mine her condition. I heard there was an accident. 

Q. Where was she when you first saw her? A. On the 
third floor, in the office of the French Press. 

Q. And when you took her downstairs to the basement 
and out toward the Occidental side, is that correct? A. It 
is not, entirely, no, sir. I was down there with the porter to 
summon a cab. The idea was she had to go to the hospital, [ 
so I was on the lower doorway back of the Occidental Hotel j 
when she was brought down there, and we had a taxicab 
ordered. We were getting a taxicab to transport her to the 
hospital. 

Q. As a matter of fact, when you took her down there, 
went out with her to get a taxicab, wasn’t it raining at that 
time ? A. At that time it bad commenced to drizzle, because 
I recall getting the taxicab with the porter. I did not take 

Mrs. David down. I was with the porter opening the 

224 back doors to get a cab. It has to come up the alley. 

It is a very narrow alley, if you recall. 

Q. It was drizzling at the time, isn’t that true? A. When 
she was placed in the taxicab, the answer is yes. 

Q. Did you notice the condition of the sidewalks or street 
that day around the building? A. They appeared in a nor¬ 
mal condition. 

Q. I mean weren’t the streets wet that afternoon? A. As 
I have stated, when she was put in the taxicab it had com¬ 
menced to drizzle, so the inference would be the alleyway 
would be wet, and the street. 
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Q. Hadn’t the streets been wet before noontime, if yon 
know? A. They had not. 

Q. Do you definitely know whether they had or hadn’t? 
A. It would he my honest belief that they had not, because 
I had occasion to go out, and I don’t remember any rain at 
noontime. 

Q. What time was that? A. Noontime, at 12 o’clock. 

Q. What time did you return to the building? A. After 
lunch. 

Q. What time was that? A. I don’t recall that, 

225 about the time in minutes and seconds. 

Q. As a matter of fact, your testimony is when 
you went out at noontime and when you returned it was 
not raining on the outside during that time? A. That 
would be my recollection. 

Q. You don’t have any definite recollection as to whether 
the streets were wet at that time or not? A. My recollection 
would be no. 

Q. Is that a belief, or do you definitely know it? A. I 
definitely know, as I said here, that there was no rain at 
that time. 

Q. You testified that your halls were mopped and cleaned 
up the night before, on the 12th? A. That is correct. 

Q. Were you in the building while they were cleaning 
the floor that night? A. No, sir; I was not. 

Q. So that you don’t know whether the floor was actually 
cleaned that night, or not, do you? A. Oh, by observation 
the next morning the floor was clean. There was no dirt. 
And I know if it had not been, there would be a report from 
the night man. 

Q. How do you know this Lavita was used? A. Because 
that is what they employ. 

Q. But do you know on the night of the 12th when 

226 they cleaned the floor, do you definitely know of your 
own personal knowledge whether Lavita had been 

used? A. I know that they use a certain brand of cleaning 
powder, and, as I stated, that is the trade name. It is pur¬ 
chased by us. 







71 


Q. Do yon know they definitely used it on the night of 
the 12th? 

The Court: He couldn’t, of course. 

A. As I stated, I was not on the premises at that moment} 

By Mr. Brick: 

Q. You do keep a rubber mat you put down when the) 
weather is rainy outside? A. Yes, sir,* we keep a rubber) 
mat. 

Q. Your instructions to your men are to put that rubber 
mat down when it is raining outside? A. Yes, sir; that is 
our standing order. 

Q. When you returned to that hall a half hour after this 
lady had been hurt, is it your testimony the rubber mat had 
not been put down at that time? A. That is true. 

Mr. Brick: No further questions. 

Mr. Frost: Nothing further. 

Mr. Frost: Might we approach the bench a moment, 
Your Honor? 

227 The Court: Yes. 

(At the bench:) 

Mr. Frost: I thought I might better caution the Court 
we have two witnesses. My guess is they will run about 
ten minutes or so, two witnesses about like the first lady, 
and we have one witness we can call and get down here. 
That would run, probably, until 1:30. 

The Court: If you have two witnesses, that is all right. 
I will adjourn when we get to 1 o’clock. 

Mr. Brick: I understand we are going to adjourn at 1 
o’clock today, at the latest, is that correct? 

The Court: That is true. 

(After leaving the bench:) 

Mr. Frost: Call Mrs. Edwards. 

Thereupon, Mrs. E. M. Edwards, was called as a witness 
by and on behalf of the defendant and, having been first 
duly sworn, was examined and testified as follows: 

I 
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Direct Examination 
By Mr. Frost: 

Q. Yon are Mrs. E. M. Edwards ? A. Yes, sir. 

Q. What is your given name? A. Eileen. 

Q. Where do you live, Mrs. Edwards? A. 1513 

228 North Rhodes Street, Arlington, Virginia. 

Q. I am a little hard of hearing. Keep your voice 
up a little. Where are you employed? A. Capital Transit, 
1416 F Street, Northwest. 

Q. What department or division of the Transit is that? 
A. The Lost and Found Office. 

Q. How long have you been employed there? A. Two 
years in February, I think. It was two years last Feb¬ 
ruary. 

Q. Do you recall an occasion about two years ago when 
a lady fell in the hallway and there was some excitement 
about it? A. I do, sir. 

Q. It has been stated here that was the 13th of March, 
1947, and that about coincides with your memory, does it? 
A. Yes; it was about two years ago. 

The Court: Speak up, Madam, so we can all hear you. 
Mr. Frost: Sir? 

The Court: I am just asking the lady to speak up a little 
better, if she can. 

Mr. Frost: Thank you, Your Honor. 

By Mr. Frost: 

Q. What first attracted your attention? A. Well, we 
heard the crying in the hall. 

Q. That is good. Your voice is up fine. Where is 

229 your office located with respect to that hallway? A. 
Well, we have the front office, and the crying came 

from the rear of the hall, near the elevator. 

Q. If you go in from 1416 F Street, which side of the 
corridor was your office on? A. The right-hand side. 

Q. How many entrances are there to your office; how 
many doors? A. Two. 


Q. Which doorway is customarily used? A. Well, the 
only doorway that is used is the front entrance. 

Q. What happens to the other doorway? A. That is 
closed, locked. 

Q. What, if anything, did you do when you heard thi^ 
crying? A. Well, there was nothing we could do. Ther^ 
had to be somebody stay in the office. I didn’t go out ofj 
the office at all. 

Q. When, if ever, did you go out? A. I imagine it was 
about a half hour later. 

Q. Did anyone from your office go out? A. Our super^ 
visor, Mrs. Ward. 

Q. With respect to her return, when did you go out in 
the hall? A. Well, it was fully a half hour later. 

230 Q. Did you go to luncheon on the outside that day? 

A. Well, I don’t remember. As a rule, I go out 
every day. I very seldom bring my lunch, so it is probable! 
I did. 

Q. At what time, if you recall, did you go into the hall¬ 
way prior to the time the accident happened? A. Well, if 
I was out—I did go at lunchtime, I know, and it was after 
12:30. 

Q. What was the condition of the hallway in so far as 
you observed, and remember, at that time? A. As far asj 
I could see, the hallway was clear. 

The Court: It was what? 

The Witness: Clear. 

By Mr. Frost: 

Q. By “clear”—would you make that a little clearer? 
A. Well, there was no water in the hallway. It wasn’t wet. 

Q. Approximately what time did you return? A. Thatj 
all depends on what time I went. If I went at 12:30, I re-j 
turned at 1:30. 

Q. Do you remember that day what time you returned? 

Mr. Brick: I think she already testified she does not re¬ 
member that day. 
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The Witness: I don’t remember the time, becanse we 
alternate on hours. 

231 By Mr. Frost: 

Q. When you went into the hallway after this accident 
occurred, what portion of the hallway did you visit? A. 
After the accident occurred? 

Q. Yes, Ma’am. A. I went down to the rest room, and 
that is the full length of the hall. 

Q. What was the condition of the hallway at that time? 
A. It was dry. 

Mr. Brick: If Your Honor please, that is a half hour 
after the accident. I suppose if you see any relevancy it 
should go in, but it seems to me the fact it was dry a half 
hour after the accident wouldn’t prove anything. The ques¬ 
tion here is what was the condition at the time this lady 
fed. 

The Court: Of course, the best you can do in a matter 
of this kind is to approximate the time as well as you can. 
The Court thinks it is a question for the jury. 

Mr. Brick: I withdraw my objection. 

The Court: All right, sir. 

Mr. Frost: I would be very glad to lay a basis for that. 
I am afraid Mr. Brick wouldn’t enjoy it. 

Mr. Brick: I don’t know what Mr. Frost is talking about, 
Your Honor. 

The Court: The Court overrules the objection. Mr. 
Brick withdraws the objection. 

232 By Mr. Frost: 

Q. Is there anything further you know about this acci¬ 
dent, that might throw light on it? 

Mr. Brick: If Your Honor please, I object to a general 
question like that. Mr. Frost was objecting to me asking 
leading questions. He ought to ask questions specifically. 

The Court: That is not a leading question. The Court 
doesn’t think so. 
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Mr. Brick: I take an exception to it. That isn’t being 
fair. 

Mr. Frost: If he thinks it isn’t fair, I will withdraw it). 
I certainly don’t want to be unfair in any respect. 

By Mr. Frost: | 

Q. State what, if anything, you remember about the state 
of the weather prior to 3 o ’clock that day. A. The weather 
was dark and dreary that day, as far as I can recall now. 

Q. Do you remember whether there was or was not any 
rainfall? A. No, I don’t remember that. 

Mr. Frost: That is all. 

Cross-Examination 
By Mr. Brick: 

Q. You don’t definitely remember what time that day yon) 
went to lunch, do you? A. After 12 o’clock. I know) 
233 definitely it was after 12 o’clock. Our lunch hours 
start at 12. 

Q. On the day you go to lunch at 12, you get back at 1? 
A. That is right. 

Q. If you go at 12:30, you get back at 1:30? A. 1:30. 

Q. So that you don’t know whether you went to lunch 
that day at 12 or 12:30? A. No. 

Q. But it was one of those times? A. One of those times. 

Q. Do you know what time it was you first heard thisl 
lady crying? A. Well, not exactly, no. 

Q. What time would you guess it was? A. It seemed to 
me between a quarter after 3 and 3:30 in the afternoon. 

Mr. Brick: No further questions. Thank you. 

Mr. Frost: Will the Court indulge me just one second, 
sir? 

The Court: Yes, Sir. 

7 I 

Mr. Frost: May this lady be excused? 

The Court: Yes, sir. 

(Witness excused.) 
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Mr. Frost: Call Mrs. Gorsuch. 

234 Thereupon, Mamie Gorsuch, was called as a wit¬ 
ness by and on behalf of the defendant and, having 
been first duly sworn, was examined and testified as fol¬ 
lows: 


Direct Examination 
By Mr. Frost: 

Q. Your name is spelled G-o-r-s-u-c-h? A. Yes, sir. 

Q. What is your first name? A. Mamie. 

Q. Where do you live? A. 1724 Douglas, Northeast. 

Q. Where are you employed? A. 1416 F Street, North¬ 
west. 

Q. And what office or agency is that? A. Capital Transit, 
Lost and Found. 

Q. And is that at 1416 F Street, Northwest? A. Yes, 
sir, Northwest. 

Q. Will you identify the location of your office with res¬ 
pect to the entrance and corridor there? A. We are on the 
right, going in the door. 

Q. And how many entrances are there to your office? 
A. Two, but only one used. 

235 Q. Which one is used? A. The first one. 

Q. And do you recall an occasion when a lady fell 
in the hallway? A. Yes. 

Q. About two years ago? A. Yes. 

Q. Do you remember what month it was? A. No, sir. 

Q. WThat first attracted your attention to the accident? 
A. The what-I-would-say screams of the lady. 

Q. Where were you when you heard it? A. In the back 
office. 

Q. And what did you do, if anything? A. Well, I waited 
until the first lady went out, Mrs. Ward. She went and an¬ 
swered the cry of the lady, and then I went back to try to 
find out what had happened. 
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Q. How long was it after yon heard the cry? A. Some¬ 
where between five and ten minutes. I wouldn’t know ex¬ 
actly. 

Q. Do you recognize the lady in question here today? A. 
I believe it is the lady in the white hat. She came in the 
office. I didn’t see her at the time, but she came in the 
office later. 

Q. Sometime after? A. After she came out of the hospi¬ 
tal ; yes, sir. 

236 Q. When you went out into the hallway, what por¬ 
tion of the hallway did you visit? A. Well, I went 

to the elevator to talk to the colored man that runs the ele¬ 
vator. 

Q. What was the purpose of your visit ? A. To see wha^ 
had happened. 

Q. What condition did you find in the hallway? A. ClearL 
Q. Will you state what you mean by “clear”? A. There 
was nothing on the floor. It was dry. 

Q. How long did you stay up in the hallway at that time f 
A. I wouldn’t say over two or three minutes, just long 
enough to see. He said the lady was still up in Mr. Wil¬ 
lard’s office. 

Mr. Brick: I don’t think she can testify to any conver¬ 
sation she had with some third party when Mrs. David was 
not present. 

The Court: What is that, again? 

Mr. Brick: I don’t think it is material. I don’t know why 
Mr. Frost is eliciting it. 

Mr. Frost: I would have interrupted, but it was so abso¬ 
lutely immaterial. 

By Mr. Frost: 

Q. Do you recollect whether you did or did not go out¬ 
side to luncheon that day? A. No; I did not. 

237 Q. You have no memory of that? A. No, Ididnotj. 
The court: She says she did not go out to luncheoi|i 

that day. She says did not go out. 
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Mr. Frost: That is what you understand? I thought I 
understood she didn’t remember. 

By Mr. Frost: 

Q. Is it your recollection you did not go out to luncheon? 
A. No, sir. 

Q. Where did you have luncheon? A. I ate in the back 
room. 

Q. Do you recollect going into that hallway at any time 
prior to the accident that day? A. Yes; I was down the hall 
in the morning. 

Q. About what time in the morning? A. I usually go 
down the hall around 12 o’clock. 

Q. What was the condition of the hallway then? A. Dry. 

Q. Do you have an independent recollection of what kind 
of a day it was that day, with respect to the weather? A. 
It was cloudy and overcast, as near as I can remember. 

Q. Do you recall whether it was or was not raining? A. 

Not to my knowlege; no, sir. 

238 What do you mean, “not to your knowledge”? 

A. I don’t think it was raining. It did rain later 
on in the afternoon, as near as I can remember. 

Q. Do you recall the steps going up to the corridor there 
when you come off the sidewalk; there are some steps up, 
are there ? A. I had gone in in the morning, sir. 

Q. I show you a photostat marked Plaintiff’s Exhibit 4, 
and ask you if that is a fair portrayal of the entrance to 
that building. A. Yes, sir; this is our office over here. 

Q. Pointing to the right? A. Yes, sir. 

Q. And in order to get to that corridor, is it or is it not 
necessary to go up those steps? A. You have to go up these 
steps. They are front steps of the— 

Q. How many steps are there from the street to the first 
landing? A. I have never counted them. 

Q. In that picture. A. There are three. 

Q. From the landing up to the doors? A. It looks like 
eight to me, from the picture, but I couldn’t say. I have 
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been going in there seven years, bnt I have never 

239 counted the steps. 

Q. Is there or is there not a doorway as one gets 
to the top before one enters the corridor? A. Yes. 

Mr. Frost: You may examine. 

Cross-examination 

By Mr. Brick: | 

I 

Q. Do you have that chart, Mrs. Gorsuch? Do you recog¬ 
nize this chart for 1416 F Street? These are the stains 
leading up, and this is the door. Is that the door into your 
office? A. Here, I judge, 102 is our room. 

Q. This is the door to your office, and over here is the door 
to the Building Association? A. Yes, they are opposite us. 

Q. Here is the door to your office that isn’t used, is th^t 
correct, up the hall? A. Yes, sir. 

Q. Here is the entrance? A. The back door we don’t use. 
Q. It is very close from this front door that you use to 
the front door leading out of the Kellogg Building, isn’t it? 
A. Yes, sir. 

Q. Could you judge how close it was, or, do you know^ 
It isn’t very far? A. Almost on top of the front 

240 door. | 

Q. You go out of the office, you just walk that littl^ 

piece, and you are out? A. Yes, sir. 

Q. All right Now, do you recall talking to me the night 
before last? A. Yes; you were in the office night beforq 
last. 

Q. As a matter of fact, didn’t you tell me you came out 
in the hall about ten minutes after the accident? A. I told 
you something between five and ten minutes. I didn’t look 
closely. 

Q. As a matter of fact, didn’t you tell me ten minutes? 
A. No, sir. 

Q. You recall Mrs. Edwards telling me she went out in 
about a half hour? A. Yes, sir. 

Q. Why didn’t you tell me ten minutes? A. I don’t re- 
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member whether I told you ten minutes or not. As I 
remember it, somewhere between five and ten. 

Q. Do you remember when it was you heard the scream? 
A. No, I didn’t look close. 

Q. Do you recall what day of the month it was this acci¬ 
dent happened ? A. I have no independent recollection. Un¬ 
less I was told, I couldn’t even testify to what month. 
241 Q. From the time you came to work up until the 
time of the accident, you were not outside? A. No, 
but I do look out from the windows in the back, because I 
work in the back room where there is a window. 

Mr. Brick: No further questions. 

Redirect Examination 
By Mr. Frost: 

Q. Did you or did you not go out into the corridor at any 
time that morning before luncheon? A. I know I was down 
the hall once before I heard the lady and I went in the hall. 

Q. You were down the hall once? 

The Court: The lady stated her habit was to go down the 
hall about 12 o’clock. 

244 Proceedings. 

Mr. Frost: Your Honor, the defendant has three wit¬ 
nesses, which will conclude its case. Two of them are pre¬ 
sent in the court. One is an engineer whom we kept on tap 
all of last week. He had an 11:15 appointment, that he 
couldn’t break. He is going to contact the Assignment Com¬ 
missioner’s Office as soon as he can get out of that con¬ 
ference. There may be possibly a hiatus of five or ten 
minutes. If there is, we might take up the discussion of 
the instructions which both sides have here. 

The Court: All right. 

Mr. Frost: And bridge the gap that way. 

Mr. Brick: I have no objection to that. 

The Court: All right, gentlemen. 

Mr. Frost: The defendant will call Miss Kirby. 
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Thereupon, Annie A. Kirby, was called as a witness by 
and on behalf of the defendants and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Frost: 

Q. Miss Kirby, your full name is Annie A. Kirby? A. 
That is right. 

Q. What is your home address, Miss Kirby? A. 

245 2731 31st Place, Northwest. 

Q. Northwest? A. Yes. 

Q. And where are you employed? A. By the Trustees of 
the Estate of Henry K. Willard, 1416 F Street. 

Q. What floor is your office on? A. The fourth floor, 
Room 407. 

Q. How long have you been employed there, Miss Kirby? 
A. 23 years. 

Q. Were you so employed there in March of 1947? A. 
I was. 

Q. And do you recall an accident being reported? A. 
I do. 

Q. What are your duties in connection with the building 
there, Miss Kirby? A. I am the secretary to the Trustees 
and do everything that a secretary is supposed to do. 

The Court: Secretary to what? 

The Witness: The Trustees of the Estate. 

The Court: I see. 

By Mr. Frost: 

Q. And when did the accident to Mrs. David first come to 
your attention? A. It came at, I should say, about 3:15, 
I think it was March 13th. 

246 Q. How did you receive notice there had been some 
accident? A. Our elevator man came to me, re¬ 
ported to me that this lady had fallen on the first floor when 
she entered the building. 

Q. And do you know what his name was, who the elevator 
man was? A. Ludwood Satterfield. 
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Q. Did he report it to your office, come to your office? 
A. He came to the office, and I made a written memorandum 
for the Trustees of the case. 

Q. What, if anything, did you do respecting the accident 
after Satterfield reported to you? A. Well, I didn’t think 
it was necessary to inspect it. They are instructed, our por¬ 
ters are instructed if anything of that nature— 

The Court: Who are instructed, did you say? 

The Witness: Our porters and elevator people, all the 
employees of the building, if anything unusual happns, to 
report it to the office immediately, which Satterfield did. 
He came and said if this lady should make a report, that 
the— 

Mr. Brick: If Your Honor please, I don’t think she can 
testify to the conversation she had with Satterfield. She 
has testified to some. I didn’t want to restrict it too 
closely. 

247 By Mr. Frost: 

Q. Tell the Court and jury what, if anything, you did 
after Satterfield reported to you, Miss Kirby. A. I informed 
Mr. Allen of the insurance company of the accident. My 
record shows that. I can’t recall— 

The Court: What has that got to do woth this case? 

Mr. Frost: It has nothing to do with this case. They pay 
some compensation, but it has nothing in the world to do 
with the inquiry here, and I will agree it should be stricken 
out. 

The Court: All right. It should be stricken out. 


249 By Mr. Frost: 

Q. What did you do, if anything, in regard to the acci¬ 
dent, after Satterfield reported to you? A. Not anything, 
except to write a memorandum for the Trustees. 

Q. When, if at any time, did you descend into the hall¬ 
way where the accident happened? A. In the evening, on 
my way home, was the only time. 
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Q. What time was that? A. I should say between 5:00 
and 5:15. 

Q. Did you go outside to luncheon that day, Miss 

250 Kirby? A. I did. 

Q. What hour was that, to the best of your mem¬ 
ory? A. I think I would have returned about 2:15. 

Q. And what time did you go out, approximately? A. I 
think I would have gone out about 1:20. 

Q. And state to the best of your recollection and mem¬ 
ory the condition of the hallway when you went out. A. I 
wouldn’t be able to say exactly, except that the mat was 
probably down at that time, but I don’t recall. 

Q. Do you have any recollection of the state of the hall¬ 
way when you came in from lunch? A. None, except that 
if it had been wet in any way, I would have noticed it, in 
particular. 

Q. Do you recall, Miss Kirby, what the state of the wea¬ 
ther was that day, up to the time you came in from lunch¬ 
eon? A. I think it was a misty day. 

Q. Do you recall whether or not the street, the outside 
streets were wet? 

Mr. Brick: If Your Honor please, that is a leading ques¬ 
tion. 

The Court: The Court thinks—the lady says she thinks 
the mat was down, which would indicate what? 

Mr. Frost: That it was a misty day. 

By Mr. Frost: 

Q. Where did you go to luncheon, Miss Kirby? A. 

251 I wouldn’t recall. 

Q. Do you have any memory when you came in as 
to whether or not the mat was definitely there? 

Mr. Brick: If Your Honor please, she has already testi¬ 
fied she thought it was there. 

The Court: Testified what? 

Mr. Frost: She said when she went out. 

Mr. Brick: That is right. She testified when she went 
out she thought the mat was down. She supposed the mat 
was down, as I understand it. 
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Mr. Frost: That is what she said. 

Mr. Brick: That is correct. 

The Witness: Onr porters have instructions to put the 
mats down; if the streets are wet the mat goes down. 

By Mr. Frost: 

Q. What we want is your own memory. A. I wouldn’t 
recall on that particular day. 

Q. You didn’t go down and inspect the hallway until 
late that day? A. Until in the evening, because of Satter¬ 
field’s statement. 

Mr. Brick: If Your Honor please, I object to anything 
Satterfield told her. 

The Court: Objection sustained. 

Mr. Frost: That is all. You may examine. 

252 Cross-examination 

By Mr. Brick: 

Q. Miss Kirby, were you related to Katherine Kirby 
Salb? A. I am. 

Q. Was she one of the trustees of the estate of Henry E. 
Willard? A. She was, Henry K. Willard. 

Mr. Brick: Henry K. Willard. No further questions. 

(Witness excused.) 

Mr. Frost: Call Mr. Satterfield. 

Thereupon, Ludwood Satterfield, was called as a witness 
by and on behalf of the defendants and, having been first 
duly sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Frost: 

Q. Your name is Ludwood Satterfield? A. Yes. 

Q. L-u-d-w-o-o-d? A. Ludwood. 

Q. All right, sir. And your address is 121 46th Place, 
Northeast, is that right? A. Yes, sir. 
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253 Q. Can you hear me all right up there? A. I an^ 
a little hard of hearing. 

Q. All right. If you don’t understand, let me know, and 
I will speak loud. A. Yes, sir. 

Q. Are you employed at the present time? A. Now? 

Q. Yes, sir. A. No, sir. 

Q. Where, if at any place, were you employed in 1947 ? 
A. I was working at the Kellogg Building during that 
time. 

Q. What work were you doing there at that time? Ai 
You see, I was an elevator operator. 

Q. At which side, which of those two buildings were you 
working? A. You see, I am on the 16th Street side—what 
I mean, 1422—on the west side, and on the east side wa^ 
1416, that is where I was stationed. 

Q. You were stationed at 1416? A. Yes, sir. 

Q. Do you remember an accident in there in March t4 
Mrs. David? A. Well, she— 

254 Q. Just, first, do you remember the accident? A| 
Yes, sir, I remember. You see, around lunchtime, ^ 

just come back from lunch, shortly after—I go to lunch a^ 
1 o ’clock, come back at 2, and stationed there by the eleva¬ 
tor, and she came in at a kind of pace, you know, and quick 
as lightning she fell, kind of on her left side. I hops up to 
give a helping hand, as anybody would, and she said, “OhJ 
oh.” She ordered me to get her a cab. I couldn’t leave the 
car. 

I goes down and calls some mens who is employed, work¬ 
ing on the floor, to get her a cab. 

Q. Yes. You keep your voice up so I can hear you back 
here, will you? A. Yes, sir. 

Q. Where were you when you first saw Mrs. David? A. 
WThen I first saw her ? Wliat do you mean ? In the building, 
or that day, or which? 

Q. Just before the accident that day. A. I don’t remem¬ 
ber seeing her before she came in from lunch—at least I 
think she came in from lunch—because it was just shortly 
after my lunch hour, something after two. 
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Q. When she came in, when yon first saw her, when she 
came to the door A. Came to the door? 

Q. Where were you at that time ? A. Sitting right 

255 by the car. 

Q. Sitting in what? A. Yes. 

Q. Sitting in a chair? A. In a chair, yes, sir, big chair. 

Q. And in what direction were you facing? A. Right 
facing the front door. 

Q. You tell us just what happened as you faced the front 
door and saw Mrs. David. A. She come through the little 
door and come in a little piece like coming toward the ele¬ 
vator, which is going to her office, I presume, and just as 
quick as lightning she slipped and fell. That is all I know 
about it. 

Q. At what point between the door and your elevator did 
she fall? A. You see, that was, I should say, as a rough 
guess, that was about middleways the hall, in the hall from 
the elevator to the front door. 

Q. Will you tell the jury and the Court what the condi¬ 
tion of the hallway was at that time? A. I didn’t under¬ 
stand you. 

Q. Will you tell the Court and jury what the condition of 
the floor, of the hallway? A. Oh, it was all dry, no damp¬ 
ness, no water, all dry. 

Q. And what time of the day did this happen? A. 

256 It was shortly after two. I couldn’t say just exactly, 
but, anyhow, it was after two, because I had just 

came back from my lunch. 

Q. Was there any mat or anything on the hallway? A. 
No, sir, it wasn’t necessary for any. 

Q. How far did you have to walk in order to reach Mrs. 
David when you got up? A. Well, that was somewhere 
near about middleways of the hall, I should say, from the 
elevator to the front door, somewhere near about the mid¬ 
dle, as near as I could make a rough guess at it. 

Q. What, if anything, did you observe about Mrs. David 
as she came down from the doorway to the point where she 
fell? A. I didn’t understand. 
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Q. What did you notice, if anything, about Mrs. David 
when she came from the doorway to the point where she 
fell in the hallway? A. I didn’t notice anything particu¬ 
larly, no more than I saw her and was ready to take her uj ■ 
to her office. 

Q. What articles of clothing did she have in her hand or 
about her? A. I don’t remember anything she having buff 
her pocketbook; that is all. 

Q. How long were you there with her in the hallway be] 
fore she was taken upstairs? A. Oh, it wasn’t very 

257 long. I never take no exact count of the time, but 
it wasn’t very long. 

Q. Did you go back to the hallway again after the acci¬ 
dent? A. Not to my knowings. I don’t remember that. 

Q. What was the condition of the hallway after the acci¬ 
dent, if you know? A. Well, that is all I could say about 
it. I didn’t pay any attention to anything no more than 
giving her a helping hand and assisting as far as I were 
able. After that I didn’t pay any more mind. 

Q. My question was did you examine the hall and knowj 
what the condition of the hallway was at any time laterj 
that afternoon. 

Mr. Brick: If Your Honor please— 

The Court: The Court sustains the objection. He says 
he didn’t notice. All he did was try to help. 

Cross Examination 

By Mr. Brick: 

Q. Mr. Satterfield, how long have you worked for the Wil¬ 
lard Estate, the Kellogg Building? A. Off and on, I first 
was employed at the building in 1916, and then there was 
a break in there. They called me back a while after. I don’t 
know how long that was, but anyhow they see fit to call me 
back to the building as an employee, and I goes back. 

258 Q. How many years all told did you work? A. 
All told, I reckon, making a rough guess, somewhere 

around 25 years, I reckon. 
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Q. Mr. Satterfield, they have porters there, don’t they? 
A. Well, they have floor men. 

Q. How many floor men do they have? A. Well, I think 
all told there are around six or seven. 

Q. Now, the floor men are the ones who are supposed to 
put the mat down, the rubber mat? You didn’t put-it down, 
did you? A. No, sir; didn’t need it down that day. 

Q. Who puts the floor mat down? A. A floor man. 

Q. In other words, that isn’t the duty of the elevator 
men, is it? A. No; it wasn’t for me. 

Q. What time was it this lady fell, if you recall? A. 
That was shortly after—somewhere after two. 

Q. As a matter of fact, wasn’t it around 3:30? A. Huh? 

Q. Wasn’t it around 3:30? A. Oh, no; that was around 
after two o’clock in the afternoon. 

Q. How long was it after you had come back from 
259 lunch, to the best of your recollection? A. I come 
back at two o’clock. I go off at one and come back 
at two. 

Q. How long after you came back did she fall? A. I 
couldn’t say. I don’t know. 

Q. It could be 3:30, could it not have been? A. No. No; 
it wasn’t that late. 

Mr. Brick: No further questions. 

Mr. Frost: That is all, Satterfield. 
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Htttfpfr States (Hour! nf Appeals 

For the District of Columbia Circuit 


No. 10,415 


Becker, et al., Trustees of Estate of Henry K. Willard, 

et al., Appellants, 

vs. 

I 

Fernande A. David, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


APPELLEE’S BRIEF 


COUNTERSTATEMENT OF THE CASE 

We differ with appellants’ version of the evidence in 
certain material respects: 

1. Appellee had traveled only nine or ten feet down the 
hallway when she fell (25)*; not 20-30 feet, as stated byj 
appellants. 

* Numerals in parenthesis refer to printed pages of Joint Ap¬ 
pendix. 
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2. Appellee did not say that her clothes did not get wet 
when walking into the building from the taxicab. She 
was cross-examined several times and refused to say that 
her clothing was perfectly dry, maintaining that she did 
not recall exactly, but that her clothes probably had some 
light moisture on them (28, 29, 31 & 32). While she was 
indefinite upon this point, her testimony as a whole does 
not warrant a statement that her clothes did not get wet. 

3. Appellee did not say the hallway was normal when 
she w’ent to lunch. When asked if she observed any un¬ 
usual condition in the hallway, she stated “No, except 
there was no rubber mat”. Then, when asked if the 
hallway otherwise was normal, she replied, “Yes, I think 
so”. (26) 

4. When asked what caused her to fall, appellee said 
that it was the moisture on the floor (34) and that the 
moisture was the same as some steps would make from 
the rain (35). 

5. The weatherbureau chart shows rain commencing 
at 11:35 and ending at 11:50 and commencing at 1:30 and 
continuing without stopping until 9:00 P. M. 

6. Appellants did not produce five witnesses who testi¬ 
fied that the hallway was dry at the time of or immediately 
after the accident. Satterfield (86) and Gorsuch (77) 
substantiate that statement. Edwards said the hallway 
was dry one half hour after the accident (73-74). Ward 
said that she saw nothing on the floor out of the ordinary 
and that the floor was in good condition (60). Willard 
said the hallway was in normal condition when he exam¬ 
ined it within a half hour or so after the accident (63-64). 
But neither of these witnesses said the hallway was dry. 
This is significant in view of the fact that Willard also 
said the sidewalks and street were in a normal condition 
and in answer to the next question said the alleyway and 
street were wet, because it had commenced to drizzle, 
after the accident. (69). 
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7. There was evidence, other than that of appellee and 
Jacobs, as to wetness in the corridor that day. Vatran 
testified that it was raining that day and the sidewalks 
were wet (Sup. App. 2A).* Devoe said it was raining 
that day (Sup. App. 3 A) and that a little while after the 
accident he went through the hallway and it was wet, 
and the mat was rolled up in the hall ready to be laid 
(Sup. App. 3-4 A). Miss Kirby, appellants’ secretary, tes¬ 
tified that the mat was probably down when she went to 
lunch at about 1:20 (83) and emphasized that statement 
by saying “If the streets are wet, the mat goes down” 
(84). She testified that it was a misty day (83). All of 
this testimony by appellants’ witness was on direct exam¬ 
ination. 

8. There was testimony that persons other than ap¬ 
pellee and the witness Jacobs had used the hallway after 
11 A. M. on the day of the accident. Appellants’ witnesses, 
Kirby, came in the building at 2:15 (83); Edwards, went 
to lunch sometime after 12:00 and returned in an hour 
(73); Willard, went out at noontime and returned (70). 
Appellee’s witness, Devoe, went in and out during the 
morning and at noon (Sup. App. 3 A). The parties stip¬ 
ulated that there were sixty offices in the building, and 
sixty-one occupants (Sup. App. 3 A). Appellee testified 
that quite a few people use that hallway (24-25). Jacobs 
testified that there were footprints on the floor and the 
floor was wet from people coming in and out in the rain 
when she went to lunch at 12:30 (44-45) and again at 1:30 
when she returned (50). 

SUMMARY OF ARGUMENT 

I. a) The evidence as to the type of day, the rainfail,j 
the wet streets and the presence of footprints on the floor 
prior to the accident, coupled with the admission of ap- 


* Referring to printed pages in Supplemental Appendix to this 
brief. 



4 


pellants as to their standing order for the rubber mats 
to be placed in the hallway in case of rain and the evi¬ 
dence of appellants’ secretary that the mat was probably 
dowm about two hours before the accident, combined to 
constitute ample evidence to warrant the jury’s finding 
that appellants had constructive notice of the dangerous 
condition in their hallway. 

b) Proof of negligence did not depend solely upon in¬ 
ferences, but upon direct testimony and there are no 
proven facts to support the hypothetical inferences now 
proposed by appellants. 

c) Appellee proved negligence, irrespective of notice, 
by appellants’ departure from their self-established stand¬ 
ard of due care in case of rain. 

II. Testimony of witness Babbitt was cumulative, in 
view of other evidence as to same fact, and therefore harm¬ 
less. 

III. a) Requested instruction as to presumption of ap¬ 
pellants’ freedom from negligence was properly refused 
because appellee had produced evidence to refute the pre¬ 
sumption. 

b) The whole charge to the jury fairly and adequately 
presented the law of the case and the principle of law in 
the refused instruction was adequately covered by charge 
on burden of proof. 

IV. a) Judge’s comments regarding proximate cause 
instruction could not prejudice jury against appellants 
because jury was not informed that appellants had re¬ 
quested that instruction. 

b) Appellants waived their right to raise this point on 
appeal by failing to state it as ground for their exception 
and refusing trial judge’s offer to instruct jury to disre¬ 
gard his comments. 
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V. Trial Judge’s misunderstanding of counsel’s state¬ 
ment during argument was harmless and did not prejudice 
jury because judge stated it was all right to employ the 
word counsel had employed and Judge did not address 
remarks to jury, did not.stop counsel’s argument, did not 
order any part of it stricken and did not instruct jury to 
disregard any part of it. 

ARGUMENT 
Point I. 

There Was Ample Evidence to Warrant Submission of the 

Case to the Jury. 

a) Notice. True, the burden of proof was upon appellee. 
Likewise, however, is it true that, upon this appeal the 
question is whether or not there was sufficient evidence to 
warrant a finding by a jury that appellants were negligent 
as charged. To this end, the evidence is to be construe4 
most favorably to appellee and appellee is entitled to thef 
full effect of every legitimate inference therefrom. Anc 
if, upon the evidence, considered in such light, reasonable 
men might differ, then this Court must find that it was 
proper for the case to go to the jury, Tobin v. Pennsyl¬ 
vania R. Co., 69 App. D. C. 262, 100 F. (2d) 435, cert. den. 
306 U. S. 640, 59 S. Ct. 488, Boaze v. Wind ridge <& Handy, 
70 App. D. C. 24, 102 F. (2d) 628, and this Court will not 
interfere with the jury’s verdict, even though the Court, 
itself, might have reached a different verdict. Christie v. 
Callahan, 75 U. S. App. D. C. 133, 124 F. (2d) 825; Doc¬ 
tor’s Hospital, Inc. v. Badgley, 81 I T . S. App. D. C. 171, 
156 F. (2d) 569. 

The Doctor’s Hospital case (supra) is closely analogous 
to the case at bar. There, plaintiff slipped on a wet floor 
on a rainy day and this Court held that reasonable men 
might conclude that the floor was wet by reason of de- 
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fendant’s negligence and refused to interfere with the 
jury’s verdict. 

Appellants discuss this case at great length in their 
brief, pointing out various factors which they contend dif¬ 
ferentiate the two cases. First, appellants point out three 
pertinent facts which they state were before this Court in 
that case, i.e. (a) Six hours of hard rain; (b) Numerous 
people tracking in water on the polished floor over a con¬ 
siderable period of time; (c) Plaintiff knew there was a 
deposit of water on the floor and testified that she slipped 
as a result thereof. 

We will set forth the fallacy in each of these three 
points and at the same time correlate the facts actually 
existing in the Doctor’s Hospital case (ante o) to the 
facts found in the present case. 

a) Six hours of hard rain. We do not find that to be 
a fact in the case. On the contrary, at page 171 of the 
Court’s opinion we find the statement, “Though the total 
precipitation was not great , there is nothing to show that 
there were not occasional intervals of substantial rain¬ 
fall”. So, the evidence did not reveal six hours of hard 
rain, but a precipitation of rain for six hours that was 
not great. 

In antithesis to this, appellants state that our evidence 
reveals only light rain during brief intervals and that the 
weather bureau chart shows only a trace at 11:35, at 11:50 
and at 2:26. Actually, the chart reveals rain, not a drizzle 
or light rain, but rain, from 11:35 to 11:50 and then from 
1:30 continuously until nine that night. In the lower left 
comer of the chart certain symbols will be found. There 
is a symbol to denote a drizzle, a light rain, a heavy rain 
and a moderate rain. The symbol used by the weather 
bureau to characterize the type of rain throughout the 
day of this accident is the symbol for moderate rain, which 
is next in character to a heavy rain, according to their 
symbol system. That chart characterizes the day as cloudy. 
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Other witnesses characterized the day as dark, dreary, 
rainy and misty. Jacobs testified there was a light rain, 
a spring rain, that morning before she went to lunch and 
that she waited for it to stop before going to lunch (44-45); 
that it was raining harder when she returned from lunch 
at 1:30 and that it continued to rain the rest of the after¬ 
noon and that the afternoon rain was harder than the 
morning rain (48). 

So that, there is little difference between the two cases 
upon the question of the type of day and the rainfall. 
There is a difference in the length of time that rain fell 
prior to the accident. In our case, the first evidence of 
rainfall is at 11:35; then there was a surcease, and it 
started up again at 1:30 and continued without stopping 
until the accident occurred about 3:15. How long must it 
rain before the streets get sufficiently wet for persons tj} 
track in sufficient water to cause a marble tile floor in aji 
office building to get slippery? How long may the owner 
of that floor hold back his rubber mats, on a dark, dreary, 
misty day, after some rainfall, before he can be consid¬ 
ered as having constructive notice of such condition? We 
submit that the answer to those questions is rightly within 
the realm of the jury. 

We do not contend, of course, that there can be no min¬ 
imum length of time that rain must fall before constructive 
notice can become a jury question. We do contend that 
any reasonable mind knows that it requires only a short 
time, certainly less than two hours of steady rainfall, for 
the streets to become sufficiently wet for persons to trade 
in sufficient water to cause a marble tile floor in an office 
building to get slippery. That same type of mind knows 
that once those streets become that wet, then they remain 
that wet so long as the day remains cloudy, dark and 
dreary and some rain continues to fall. Then it is ^ 
question for that jury of reasonable minds to determine 
how long such condition can exist before defendant bei- 
comes guilty of negligence in the premises. 
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b) Numerous people tracking in water on the polished 
floor over a considerable period of time. Actually, the 
Hospital doors had been open to visitors only fifteen min¬ 
utes when Mrs. Badgley fell and only a few people had en¬ 
tered because of the rainy weather. There is no evidence 
of any other people having entered the hospital that day 
except the evidence of Mrs. Badgley’s niece, who entered 
the Hospital with plaintiff, and who testified that the floor 
was wet just like anything would be after a lot of people 
had passed over it with wet shoes and the drippings from 
umbrellas. And this Court said, “In the absence of any 
other explanation the jury were entitled to infer that it 
had become wet from that process”. 

In antithesis to this, appellants state there is no evidence 
in our case of anyone tracking in rain and no evidence 
of anyone from the outside having been in the hallway 
between 11:30 and the time that appellee fell, except ap¬ 
pellee and her witness, Jacobs. Actually, our evidence 
in this regard is much stronger than that in the Doctor’s 
Hospital case. In that case plaintiff’s witness was her 
niece and she did not see that floor until the time of plain¬ 
tiff’s fall. In our case, Jacobs, not related to appellee, 
testified that the floor was wet from footprints from people 
coming in and out in the rain at 12:30 when she went to 
lunch (44-45) and at 1:30 when she returned (50) and that 
it continued to rain the balance of the afternoon (48-49). 
Appellee testified that the moisture on the floor was the 
same as some steps would make from the rain (35). Three 
of appellants’ witnesses used the hallway going and com¬ 
ing from lunch between 12 and 2:15 (ante 3) and ap¬ 
pellee’s witness, Devoe, was in and out in the morning and 
at lunchtime (ante 3). Appellee testified that there are 
several offices in the building and that quite a few people 
walk in and out of the hallway (24-25). Finally, we have 
the stipulation that there are sixty offices in the building 
and sixty-one occupants (Sup. App. 3A). Surely the jury 
was entitled to infer from this stipulation that numerous 
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people came in and out of that hallway between the tinjie 
of the first rainfall and the time of the accident, aside 
from the direct testimony outlined above. 


c) Plaintiff 'knew there was a deposit of water on the 
floor and testified that she slipped as result thereof. Ap¬ 
pellants here, as well as elsewhere in their brief, attempt 
to make the fine distinction between a person seeing whht 
causes him to fall, prior to his fall, and one who does not 
learn what causes the fall until after he is upon the floor. 
Actually, no such fine distinction exists. An examination 
of the record in the Doctor’s Hospital case reveals that 
plaintiff did not know what caused her to fall until after 
she was upon the floor, and that she then felt that the 
floor was wet and slippery and looked around and saw that 
it was wet. Thus, plaintiff acquired her knowledge as tb 
the condition of the floor in precisely the same manner as 
appellee acquired her knowledge in the present case, and 
at precisely the same time, to-wit: while she was upon th^ 
floor, after her fall. 

i 

Appellants then stress certain other features which we 
will touch upon briefly: 

1. Appellants contend that the physical conditions werb 
different. True, they were different, but the likelihood of 
’water being tracked in from the outside is about equal in 
both cases. In the present case, the hallway was not imj 
mediately adjacent to the street, but neither was it in thb 
Hospital case. In that case, there was a slanting sidewalk; 
so constructed for the purpose of causing water to ruij 
off when it rained, with a canopy stretched out over a| 
portion of this sidewalk from the building entrance. Thenl 
there were closed doors, a vestibule with a rubber mat upon| 
it, and then another set of closed doors, before plaintiff 
reached the point where she fell. Thus, the point where 
plaintiff fell in the Hospital was protected to about the 
same degree as the point where appellee fell in the trus¬ 
tees’ building. 




2. Appellants contend that the floor in the present case 
was not polished. Actually, the Hospital floor had never 
been polished. Nothing had ever been put on it except 
water for cleaning it. There was testimony that the floor 
was terrazo tile and that terrazo tile, technically speaking, 
has a polished surface. We submit, however, that the 
point is not material, for we are not contending, that ap¬ 
pellee slipped because of a polished floor, nor was it so 
contended in Doctor’s Hospital. Appellants have made no 
contention that a marble tile floor is not slippery when 
wet. Appellants further contend that appellee had on 
practically new, heavily ridged half rubbers and that it 
is contrary to human experience that one can skid on an 
unpolished surface. We agree with such contention, mere¬ 
ly adding to the end of their statement “unless the floor 
is wet and slippery”. 

3. Appellants contend that appellee said the hallway 
was in a normal condition when she went to lunch and that 
she saw nothing wrong with it when she returned, until 
after she fell. Actually, however, appellee’s testimony 
with regard to the normal condition of the hallway follows 
her statement “Except that there was no rubber mat” 
(26). Clearly, the only inference to be drawn from her 
testimony is that the rubber mat should have been down 
because of the rainv condition, but that the hallwa^ was 
otherwise normal. Indeed, after excepting the lack of the 
rubber mat, the next question put to her is “Otherwise 
the hall was normal at the time you went out?” 

4. Appellants contend there had not been enough rain 
falling to dampen appellee’s clothing, even though she did 
not raise an umbrella Avhen going out of the building or 
when returning from her taxi. We submit that a fair in¬ 
terpretation of all of appellee’s testimony in this regard 
is that her clothes probably were slightly damp (Ante 2). 
It would not be likely that her clothes would take on any 
perceptible amount of dampness or wetness in traveling 
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such a short distance and her hesitancy in her replies to 
cross-examination in this regard is reasonable and under ¬ 
standable. 

In addition to the evidence argued hereinabove, very 
pertinent evidence upon the question of constructive notices 
was adduced from appellants’ secretary, Miss Kirby. When 
examined as to the condition of the hallway when she wen; 
to lunch that day (about 1:20) she replied that the ma; 
was probably down at that time (83). And her testimony 
in that regard is emphasized by her subsequent statement 
“If the streets are wet, the mat goes down”. We submit 
that her testimony in this regard was strong evidence 
that she, appellants’ secretary, had notice that the maj; 
should have been down at 1:20. Certainly, it warrante 
the jury in drawing such an inference and no other. 

We respectfully submit that the evidence in the present 
case is as strong, if not stronger, than the evidence this 
Court had before it in the case of Doctor’s Hospital., Iru\. 
v. Badgley (ante 5), in which this Court said: 

“A witness for appellee testified that the floor was 
wet ‘just like anything would be after a lot of peopl^ 
had passed over it with wet shoes and the drippings 
from umbrellas’. In the absence of any other explar 
nation, the jury were entitled to infer that it had 
become wet by that process. Probable causes may be 
inferred from apparent effects, despite the possibil¬ 
ity of error that inheres in all human observation and 
all human inferences. What looks like a man’s signa¬ 
ture may be found to have been written by him, though 
no one saw him write it and though it may actually 
be, as he claims, a forgery. Nothing is ever certain, 
and in civil actions nothing has to be proved beyond 
a reasonable doubt.” 

In the present case there is much less left to inference 
than was left in the above case. We have a witness wh<|) 
saw the floor wet from footprints almost two hours before 
the accident. That fact did not have to be inferred from 
the mere proof of rain and the testimony of a person whj) 
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saw it only at the time of the accident, as was the case in 
Doctor’s Hospital Inc. v. Badgley (ante 5). 

Appellants’ argument with respect to the testimony of 
their five witnesses that the floor was dry at the time of 
or immediately after the accident is not material for three 
reasons: 

1. There were also five witnesses w T ho so testified in 
the Doctor’s Hospital, Inc. v. Badgley (ante) case. 

2. Actually, only two of appellants’ witnesses so testi¬ 
fied. One testified that it was dry a half hour later. The 
remaining two testified that it was in good or normal con¬ 
dition. And, the witness who said that the floor was nor¬ 
mal, also said that the streets were normal and that the 
streets were wet (ante 2). So, if the streets could be 
normal and still be wet, likewise, we submit, the floor 
could be normal and still be wet. 

3. Lastly, and paramountly, we submit that on this 
appeal, where the evidence is conflicting, this Court will 
not pit appellants’ evidence against that of appellee, in 
determining the case. 

Christie v. Callahan, 75 U. S. App. D. C. 133, 124 F. 
(2d) 825. 

“The only question is whether the evidence was suffi¬ 
cient to sustain the verdict and judgment in plaintiff’s 
favor. 

nm • • Q ur f unc tion is not to weigh the evidence 
factually as the jury does. It is to decide whether 
plaintiff’s case, as made, was strong enough for us 
to allow the jury to considei it. To do this we must 
apply some standard. But we cannot weigh plaintiff’s 
case against defendant’s.” (Emphasis supplied) 

Appellants quote at length from Sears, Roebuck £ Co. 
v. Johnson, 91 F. (2d) 332, (10th Circuit, 1937). There 
was no evidence in that case that the floor was wet at any 
time prior to plaintiff’s fall, or for any period of time 
long enough to put defendant on notice. There was only 
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the evidence of plaintiff as to its condition when she fejl 
and her one witness as to its condition immediately prior 
to her fall. This Court had that decision before it when 
it decided the case of Doctor's Hospital, Inc. v. Badgley 
(ante 5). 

The case of Lance v. Van Winkle, et al, .... Mo. 

(1948), 213 S. W. (2d) 401, quoted by appellants, involves 
the independent act of some third person. There was np 
proof as to the length of time the unsafe condition had 
existed, except plaintiff’s testimony that the ice cream was 
dark and crusty, and evidence of a chemist as to the 
length of time it would take ice cream to dry and form h 
crust. On appeal, the Court held that the chemist’s evi¬ 
dence was inadmissible, but even considering it, still there 
was no proof as to the length of time the ice cream had 
been on defendant’s floor because plaintiff’s description 
that the cream was pasty, sticky and the cone was crushed 
in it, did not prove that it was dry, and also because it 
might have been deposited on the floor in the very condi¬ 
tion that plaintiff testified she found it. The Court pointed! 
out that all of such testimony was purely speeulative|. 
Clearly, the facts are not similar to the facts involved iiji 
our case. 

b) Appellee Clearly met and Overcame Her Burden on 
the Issue of Negligence. 

We do not quarrel with appellants’ statement that wlierp 
proven facts give equal support to each of two incon¬ 
sistent inferences, judgment as a matter of law must g(j> 
against the party having the burden of proof. But, wd> 
contend, first, that we are not forced to rely upon an in¬ 
ference as to the cause of appellee’s fall, since we have 
direct proof of its cause. And, second, that the evidencc[ 
supports only one inference, if an inference must be drawn, 
as to the cause of her fall. 

In the case of Penn. R. R. Co. v. Chamberlain, 288 IT. S 
333, 53 S. Ct. 391, cited by appellants, the only witness for 
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deceased testified that he wasn’t looking and didn’t see any 
collision, but he heard a loud crash. Other evidence dis¬ 
closed a continuous movement of cars in the yard and that 
any two strings of cars might have collided and caused 
the crash heard by this witness. Three employees riding 
in the string of cars plaintiff claimed to have collided tes¬ 
tified there was no collision as did others who were in a 
position to see. From this evidence of one witness that 
he heard a crash, plaintiff sought to have it inferred that 
a collision occurred which caused decedent’s death. The 
Court, of course, held the case was not sufficient for a 
jury. 

The other case cited by appellants is Selby v. S. Kanns 
Sons, 64 App. D. C. 36, 73 F (2d) 858, wherein plaintiff 
fell in defendant’s store and after her fall discovered a 
rip in the rug. She did not know and could not testify 
if the rip was there before she fell or how long the rip 
had been there. Thus, the Court held the rip could have 
caused the fall or the fall could have caused the rip. 

But those cases do not apply to the facts in the present 
case. Appellants state there is no direct proof that ap¬ 
pellee fell as a result of rainwater tracked in from outside 
and that her own testimony negates that theory. We have 
the direct testimony of Miss Jacobs that the floor was wet 
and slippery and that it was wet from footprints of people 
coming in and out in the rain at 12:30 when she went to 
lunch and at 1:30 when she returned (ante 8). And we 
have the direct testimony of appellee that the moisture on 
the floor caused her to fall (34) and that the moisture 
was the same as some steps would make from the rain 
(35). There is nothing in appellee’s evidence to support 
an inference that it happened any other way. Indeed, 
there is nothing in the record, including appellants’ evi¬ 
dence, to support an inference that someone might have 
spilt a small quantity of liquid at the point where appellee 
fell, as contended by appellants. There is no evidence 


15 


in the record of any small quantity of liquid at the place 
where appellee fell. The only evidence of anything on the 
floor is the evidence of moisture from footprints of people 
coming into that corridor from the rain. Appellants said 
that the floor was dry, or that it was in good or normal 
condition, or there was no water on the floor, or that the 
mat was probably down. One of them said the floor was in 
good condition and that she looked to see if there was any¬ 
thing there that appellee might have fallen on (60). Thus, 
where is the evidence from which appellants might dravj 
the inference that someone had spilt a small quantity of 
liquid at the place where appellee fell? The evidence was 
clearly to the effect that either the floor was wet and slip¬ 
pery from footprints caused by people coming and going 
in the rain, or the floor was not wet. It was not a case 
depending solely upon inference. It was a case of believ¬ 
ing or disbelieving witnesses. 

The other alternative inference suggested by appellants 
is that the small amount of moisture which appellee ob¬ 
served after she fell came from her shoes or clothing, as 
she testified that it was raining lightly as she came into 
the building and she did not raise her umbrella. Strange 
it is that we now hear appellants making such a conten¬ 
tion, since up to this point they have so strongly urged 
that it must not have been raining enough to wet that 
floor because appellee’s clothes did not get wet or damp 
on her trips in and out of the building. Indeed it is dif¬ 
ficult to reply to such inconsistent theories. But, again 
we say, all of the evidence is either to the effect that the 
floor was wet and slippery from footprints caused by the 
rain outside, or the floor was not wet. 

A most enlightening statement upon this point is to be 
found in the case of: 

Sears Roebuck & Co. v. Peterson , 76 F (2d) 243 (8th| 
Circuit, 1935) 
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“In the instant case there was little room for the 
speculation that some third party might have placed 
this twine where it was found. All the proven cir¬ 
cumstances are inconsistent with such a conclusion. 
As said by us in Terminal R. Ass’n of St. Louis v. 
Farris, 69 F (2d) 779, 785: 1 The fact that hypotheses 
incompatible with the liability of the appellant may 
be conjectured or imagined when such are not based 
on any testimony in the case, affords no reason to re¬ 
verse a verdict and judgment which is supported by 
the testimony 

11 The jury may not base a verdict on mere speculation, 
but neither should the court indulge in mere specula¬ 
tion as to a possible defense unsupported by any 
proven facts .’’ 

Furthermore, we earnestly urge that the jury were en¬ 
titled to find negligence in the present case as result of 
the failure of appellant trustees to lay their rubber mat 
in that corridor when the rains came, because they, them¬ 
selves, had established that custom as being the proper 
standard of reasonable care in the premises. 

It is fundamental, of course, that the owners of a build¬ 
ing owe the duty to persons lawfully entering such build¬ 
ing to exercise reasonable care to keep the same in safe 
condition for their proper use. Hellyer v. Sears Roebuck 
& Co., 62 App. D. C. 318, 67 F (2d) 584. In the present 
case, appellants testified, through one of its trustees who 
was manager of the building, that it was the regulation of 
appellants that the rubber mats should be placed upon the 
floor in the corridor whenever it rained. Thus, appellants 
had established their standard of proper care in case of 
rain, not after the floor became wet, or not after moisture 
was tracked in by people coming in out of the rain, but, 
as stated by Willard, trustee and manager, “We have a 
standing order in the office if rain occurs for the janitor 
to put down a rubber mat in the hallway of the building’’ 
(67). We contend that since appellants failed to put the 
rubber mat down on this occasion, in accordance with their 
self-established standard of proper care, the jury was war- 
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ranted in finding that their departure from their prevail¬ 
ing practice was negligence, irrespective of notice. 

This principle is profoundly presented in the opinion 
from the Circuit Court of Appeals, 8th Circuit, in the case 
of Sears, Roebuck & Co. v. Peterson, 76 F (2d) 243, 247. 

There, plaintiff tripped on some twine and fell in the 
aisle of defendant’s store. The accident in that case was 
attributable to a failure of an employee to remove the 
twine from the aisle after unwrapping a piece of shrub¬ 
bery, and was not attributable to the elements. But that 
distinction is not important in connection with the present 
principle of law under argument. We here urge that 
when the owner of a building establishes a standard of 
proper care to be followed under certain circumstances for 
the safety of those lawfully entering such building, then, 
when the evidence discloses that such owner has failed to 
follow that procedure in a given instance and a person is 
injured as result of that failure, the jury is entitled to 
find that such failure is negligence, irrespective of notice. 
And, in determining such question it does not matter 
whether the standard procedure established by the owner 
involves the removing of twine from the aisles or the lay¬ 
ing of a rubber mat on the floor in case of rain. 

Upon the question of standard of due care, the Court 
had this to say: 

‘‘It is to be observed that, according to the standard 
of conduct or care fixed by the defendant itself, after 
a tree was unwrapped the rope or twine should have 
been taken away. In the instant case, this practice 
had not been followed. In other words, defendant hadj 
departed from the customary caution taken, and, in 
so doing, we think the jury was warranted in finding 
that it was negligent. The witness further said theyt 
were ‘supposed’ to keep the aisle clean and tried tq 
make it a rule to do so. Here, again, is a statement 
of what defendant had established as a standard of 
proper care, but the evidence warranted the jury in 
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finding that in the instant case this standard of care 
had not been met.” 

We do urge, therefore, that our jury had a perfect right 
to find that appellants were guilty of negligence in de¬ 
parting from their customary precaution taken for the 
safety of their patrons in event of rain, to-wit: their 
failure to put down the rubber mat when the rains came, 
irrespective of notice. 

Returning for a moment to the question of constructive 
notice, certainly the fact that appellants had such a stand¬ 
ing order in the event of rain substantially sustains an 
inference that appellants had notice that their hallway 
was slippery in rainy weather and that the rubber mat 
was essential to the safety of those lawfully entering their 
building. 

Point n. 

Evidence of Witness Babbitt Was Cumulative and Its 
Admission, if Error, Was Harmless. 

Appellee testified as to the condition of her coat imme¬ 
diately after the accident (19) and witness Vatran testi¬ 
fied as to the condition of the coat when he saw it at the 
doctor’s office shortly after the accident (Sup App. 2A). 
Thus, Babbitt’s testimony was solely cumulative and ut¬ 
terly harmless. 

Smith v, Doyle, 69 App. D. C. 60, 98 F (2d) 341 

In this case the evidence objected to involved the speed 
of defendant’s automobile, which was the basis of plain¬ 
tiff’s charge of negligence against defendant. This Court 
held: 

“But we need not rule upon this point for even if 
there was error in the admission of the speed testi¬ 
mony to which appellants objected, it was harmless. 
We are to decide the appeal ‘without regard to tech¬ 
nical errors, defects, or exceptions which do not affect 
the substantial rights of the parties’. * * * In view 
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of all this evidence of speed, which was admitted with¬ 
out objection the merely cumulative items to which 
appellants objected are unimportant and their ad¬ 
mission, even if erroneous, was not so prejudicial as 
to require reversal. ’ ’ (Citing cases) 

Furthermore, we suggest that none of the evidence re¬ 
garding the condition of appellee’s coat “affected the sub¬ 
stantial rights of the parties”. Without question, there 
was ample evidence to sustain appellee’s verdict had there 
not been one word said about the condition of appellee’s 
coat. 


Point III 

No Reversible Error Resulted From Refusal of Trial Judge 
to Grant Defendant’s Instruction No. I. 

A reading of the complete charge by the trial judge will 
reveal that he did instruct the jury that no presumption 
of negligence arises from the mere happening of the acci¬ 
dent in this case and that he did instruct the jury fully 
with respect to the burden of proof resting upon plain¬ 
tiff. Thus, the only sentence refused by the judge was 
“On the contrary, the legal presumption is that reason¬ 
able care was exercised bv the defendants”. 

* 

1. We contend that the instruction was properly re¬ 
fused. It is true that such a presumption of innocence 
exists, but, only in the absence of affirmative proof. In 
support of their argument appellants cite F. W. Wool- 
worth v. Williams, 59 App. D. C. 347, 41. F. (2d) 970, 
wherein we find this statement of law: 

“* * * On the contrary, the legal presumption is 
that reasonable care was exercised by the defendant. 
In the case of Schnatterrer v. Bamberger, Ann. Cas. 
1912D, 81 N. J. Law 558, 79 A. 324, 34 LRA (NS) 
1077, the plaintiff sued for injuries sustained from a 
fall in defendant’s store. * * * The Court, affirming 
the judgment in nonsuit, among other things, said: 
‘When plaintiff rested her case, it had not appeared 
that the defendant company had been guilty of any 
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want of reasonable care in the keeping of its store 
safe for her use, * * * In the absence of proof of 
either, the legal presumption is that defendant had 
used reasonable care V’ 

In the Woolworth case, this Court held that plaintiff 
had failed in her proof. Thus, the Court’s statement of 
the law with respect to the presumption favoring defend¬ 
ant is clearly with respect to a case where there is an 
absence of affirmative proof by the plaintiff. And the New 
Jersey case quoted by this Court in support of such state¬ 
ment, is likewise a case which holds that such presumption 
exists in the absence of affirmative proof. Neither Court 
was considering an instruction to the jury in a case where 
plaintiff had produced evidence to refute such presump¬ 
tion. 

Appellants cite 45 C. J., Sec. 739, p. 1150, which makes 
the same abstract statement of the principle of law in the 
absence of affirmative proof, and is susceptible to the same 
argument. 

Appellants cite no authorities holding that it is error 
for the court to refuse an instruction that a presumption 
exists in favor of defendant’s innocence or against the 
existence of negligence, in a case where plaintiff has pro¬ 
duced evidence to refute such a presumption. 

To the contrary, 45 C. J., Sec. 541, p. 603, states: 

“* * * It has been held that the trial court is 
under no duty to give an instruction based on the pre¬ 
sumption of law that a person is innocent of wrong 
and that the law has been obeyed. The Court should 
not instruct the jury as to the existence of a pre¬ 
sumption where evidence was introduced to refute 
it.” (Citing cases) 

In the case of Alpine Forwarding Co. v. Pa. R. Co., 60 
F. (2d) 734, (2d Circuit), the trial judge refused to direct 
a verdict for plaintiff and in his instructions to the jury, 
included an instruction that a presumption of fault existed 
in favor of the plaintiff and against the defendant. On 
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appeal, the Court held that such a presumption did, in 
fact and in law, exist in favor of the plaintiff, and that 
in that particular case the defendant did not meet tHat 
presumption by proof, and, therefore, the court should 
have directed a verdict for the plaintiff, but that siijce 
the jury brought in a verdict for the plaintiff, such failujre 
made no difference. But, the Court of Appeals then gdes 
on to discuss the error of the trial judge in instructing 
the jury with respect to the presumption. What the 
Court has to say in this regard is most enlightening, ahd 
we quote: (Page 736) 

“* * * The presumption on which the bailor m^y 
rely is a mere rule for the conduct of the trial. It 
puts upon the bailee the risk of a directed verdict 
if he does not meet it, but it does no more; once he 
has done so, it disappears from the case. Thus, it c^n 
never concern the jury; * * • . If the trial is prop¬ 
erly conducted the presumption will not be mentioned 
at all * * * though the judgment need not of 
course inevitably be reversed if it is * # * but tifie 
jury will merely be told to decide upon the whqle 
evidence whether the bailor has proved the bailee’s 
fault. * * •” 

2. We submit, secondly, that the trial judge’s charge, 
as a whole, fairly and adequately presented to the juiy 
the law of the case and that his refusal to grant this 
particular instruction was not reversible error. This 
Court has oft repeated that a party has no vested interest 
in any particular form of instruction. This is true, ev^n 
though the proffered prayer may be unobjectionable in 
itself, standing alone, as a statement of law. What tljie 
language shall be is for the trial judge to determine. 
Cohen v. Evening Star Co., 72 App. D. C. 258, 113 F. (2d) 
523; Redman v. Smith, 51 App. D. C. 131, 277 F. 533; 
Young Mens Shop v. Odend’hal, 73 App. D. C. 353, l$jl 
F. (2d) 857. j 

In the case of Sanitary Grocery Co. v. Snead, 67 App. 
D. C. 129, 90 F. (2d) 373, cert. den. 302 U. S. 703, 58 
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S. Ct. 22, the trial judge refused to grant an instruction 
requested by defendant that there was no presumption 
that defendant was negligent. The Court held: 

“As to the refusal to give the requested instruction: 
The subject matter thereof was fully covered by other 
instructions which clearly told the jury that the plain¬ 
tiff must establish her case by proof, thus negativing 
the operation of any presumption in her favor; and 
the charge of the court as given correctly stated the 
law. Under such circumstances the refusal was not 
error.” (Citingcases) 

In the present case, the trial judge fully instructed the 
jury as to appellee’s burden of proving her case by a pre¬ 
ponderance of the evidence and that if the evidence were 
evenly balanced in their minds their verdict should be for 
defendant, thus favoring appellants to the same extent 
as the refused statement would have done. 

3. Lastly, we submit that the trial judge’s charge with 
respect to plaintiff’s burden of proof was equivalent to 
the instruction requested by appellants. In Cay ton v. 
English, 57 App. D. C. 324, 23 F. (2d) 745, this Court had 
before it the apposite of this question. There, a woman 
sued an osteopath in an action for malpractice. Among 
its instructions to the jury, the Court included an in¬ 
struction that “there was a presumption that defendant 
possessed the proper degree of learning, care, and skill 
in his professional relations with plaintiff and that he did 
not negligently do or omit to do anything”. On appeal, 
after verdict and judgment for defendant, plaintiff con¬ 
tended the above mentioned instruction was erroneous, as 
well as others with which we are not here concerned. 
Said the Court: 

“As to the contention that the court erred in grant¬ 
ing defendant’s prayers to the effect that there was 
a presumption in favor of the defendant, the decisions 
in State v. Housekeeper, 70 Md. 162, 16 A. 382, 2 
L. R. A. 587, and Martin v. Courtney, 87 Minn. 197, 
91 N. W. 487, support such a statement of the rule. 



After all, this is only another way of sayvng that the 
burden was on the plaintiff to prove negligence, and, 
in view of the full and fair statement of the court in 
the general charge, we are convinced that the jury 
could not have been misled by these prayers. We may 
add, however, that such refinements are unnecessary, 
in our view, and do not make for clarity in the mind$ 
of a jury.” (Emphasis supplied) 

Thus, our Court has held that a charge to the effect that 
there was a presumption in favor of the defendant wasp 
just another way of saying that the burden of proof was; 
upon the plaintiff. Surely, this Court must now say thai; 
a charge to the effect that the burden of proof is upon 
plaintiff is just another way of saying that there is a) 
presumption in favor of defendant. Furthermore, althougn 
our Court refused to hold that the charge with respect to 
the presumption in favor of defendant was reversible) 
error, in view of the full and fair statement of the Court 
in its general charge, still the Court did not hesitate to 
take that opportunity to point out that such instruction^ 
are unnecessary and do not make for clarity in the minds 
of a jury. 

Points IV and V. 

Comments of Trial Judge During Instructions to Jury and 
During Argument of Counsel Were Proper and Not 
Prejudicial to Appellants. 

a) Trial Judge’s Remarks Re Instruction On Proxi¬ 
mate Cause. 

The comments of the trial judge touching upon the 
instruction as to proximate cause can not by any fair and 
reasonable interpretation be construed as having conveyed 
to the jury that the judge thought ill of defendants’ cause, 
or that he said to the jury, in effect, that defendants’ 
lawyers were slickers or that he indirectly accused de¬ 
fendants’ counsel of trickery. Indeed, the assertion that 
the trial judge by any act or deed conveyed such an im- 
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pression to the jury is not to be taken lightly. Surely 
his words are not to be warped and twisted so as to fit 
such a perverted pattern. Particularly is this true, when 
we realize that the jury had no knowledge that the in¬ 
struction about which the judge was speaking had been 
requested by defendants. The jury was not informed as 
to which counsel had requested that instruction. So that, 
even if we should, by some strained construction, assume 
for a moment that his comments cast aspersions upon 
the lawyer who requested the instruction, still we cannot 
say that the jury was thereby prejudiced against defend¬ 
ants, because the jury had no way of knowing which 
lawyer had requested the instruction and therefore had 
no way of connecting it up with defendants or their coun¬ 
sel. 

Upon completion of the instructions, appellants’ counsel 
took exception to the judge’s comments upon the ground 
that such comments would confuse the jury. Thereupon 
the trial court immediately offered to tell the jury to 
disregard his comments, but appellants’ counsel refused 
such offer, preferring that the matter be left as it was. 
There was no intimation in counsel’s exceptions that he 
felt that the trial judge had indirectly accused counsel 
of trickery or had, in any way, prejudiced defendants’ 
cause in the eyes of the jury (Sup. App. 6-7 A). If counsel 
had any such feeling, or if counsel desired to raise such 
question on appeal, then that objection should have been 
stated to the trial judge right then and there. Without 
question, if counsel had intimated to the trial judge that 
his comments could, by any stretch of the imagination, 
be so interpreted by the jury, the judge would have im¬ 
mediately, by a few chosen words, erased any such pos¬ 
sible impression. Certainly, he had the right to such 
an opportunity before such a point can be raised before 
this Court on this appeal. Rule 51, Federal Rules of Civil 
Procedure. 
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So, we earnestly urge: 

1) That the jury knew not to whom the instructioh 
belonged and therefore the judge’s comments could not 
by any possible or conceivable interpretation, have the ef¬ 
fect of casting any aspersion upon defendants’ cause or 
upon the motives or good faith of defendants’ counsel. 

2) That counsel raised no such ground in his excep¬ 
tions to the judge’s comments and thus has no right tb 
raise such point on appeal. 

3) That counsel refused the court’s offer to instruct 
the jury to disregard his comments and thus waived hi^ 
right to raise the point on appeal. 

b) Trial Judge’s Remarks During Argument of Coun¬ 
sel . 

From a reading of the whole discourse between counse} 
and the court (Appts. Br. 26) * the jury could have ac4 
quired but one impression, i. e.: First, the trial judgq 
thought counsel had said the witness was lying; second; 
counsel maintained he had only used the term “ exagger¬ 
ate”; third, if that was the term counsel used, then it wa^ 
all right and counsel should proceed with his argument. 

Perhaps the court did misunderstand counsel, but right 
at that point he made it clear that it was all right for 
counsel to say he thought the witness was exaggerating 
and that counsel should proceed with his argument. But 
counsel did not proceed with his argument. Counsel per¬ 
sisted in his discourse to the trial judge and thus pro¬ 
voked the further comment from the court: “That mav be,i 

* | 

but the court thinks that is going too far”. 

It is to be noted that in the same breath the court re¬ 
buked plaintiff’s counsel for interrupting defendants’ 
counsel’s argument. Thus, if there was any rebuke, there 


* Referring to printed pages in Appellant’s Brief. 
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was one for each side. There was no partiality or preju¬ 
dice displayed. Both of us were simultaneously scolded. 

But rebuke is too harsh a word to describe the judge’s 
actions in this instance. The transcript of what transpired 
discloses merely a mild and mannerly misunderstanding 
by the court as to what counsel had said and an earnest 
feeling on the part of the court that counsel should not 
have been interrupted and that he should get back to his 
argument as promptly as possible. The court’s action 
amounted to nothing more than a word of caution to 
counsel, and a reading of counsel’s argument (Appts. 
Br. 25) reveals that counsel was, in fact, treading upon 
the borderline, if not over the borderline, of fair comment 
upon the evidence and upon the character, truth and verac¬ 
ity of the witness Jacobs. The court did not stop counsel’s 
argument, did not order any part of it stricken, and did 
not instruct the jury to disregard any part of it. It is 
submitted, therefore, that appellants’ cause was in no 
manner prejudiced by the court’s action. 

CONCLUSION 

In conclusion, appellee respectfully submits that there 
is ample evidence in the record to substantiate the jury’s 
verdict, and that the record discloses a fair and impartial 
trial by an utterly unprejudiced trial judge who clearly, 
correctly and adequately charged the jury with respect to 
the law in the case. 

Respectfully submitted, 

Albert Brick, 

517 Denrike Bldg. 

Attorney for Appellee. 
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MAURICE VATRAN 


« • * • 

Direct Examination 

• * * * 

BY MR. BRICK: 

74 Q Did you have occasion to see Mrs. David on 
March 13,1947 ? A Yes, sir. 

• * * * 

Q Do you know the name of the doctor’s office you 
went to? A I think it was Dr. Brotman. 

* • • • 

75 Q What condition did you see Mrs. David in 
at the time? A I saw Mrs. David with her arm 

in a bandage and her coat rather dirty on the left side. 

Q Describe more minutely what the condition of her 
coat was. A The coat was wet with some dirt—dirt, 
wet. 

• # * • 

Q Could you tell what kind of dirt was on the coat? 
A It was some kind of wet soil you can see from people’s 
feet, come from the wet street. 

• * # * 

Q Can you tell the ladies and gentlemen of the jury 
what the condition of the street was that day? A It 
was raining that day. 

* * * * 

76 Q Do you know what the weather condition was 
of the street at 3 o’clock? A It was raining at 

that time. 

Q How about 3:30? A I think it was still raining. 
Q What was the condition of the street, the sidewalk? 
A Vervwet. 
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Stipulation 

113 MR. BRICK: Ladies and gentlemen of the jury, 
it has been stipulated between counsel that on or 
about March 13, 1947, at 1416 F Street, Northwest, 

114 which is the office building we claim Mrs. David 
fell in, that there were 60 offices and 24 suites or 

60 offices with 24 suites, and that there were 61 occupants! 
in that side of the building. 

Is that correct, Mr. Frost? 

MR. FROST: That is correct, Mr. Brick. 

# • * * 

JOHN JAN DEVOE 

Direct Examination 

157 Q Now, do you recall what the weather was on 
that particular day? A It was raining. 

Q Did you have occasion to go out of the building at 
all during that day, before she fell? A Oh, yes, in and 
out in the morning, and out for lunch. 

* • # • 

15S Q Did you notice anything at all on the floor? 
A I noticed afterwards that it was wet. 

* * • • 

THE WITNESS: After the accident to Mrs. David I 
went out once more and then I noticed that it was wet. 
I think it was wet before, but I walked maybe a little 
faster, I didn’t see it before, but when Mrs. David went 
to the doctor I went to get out of the office 10 minutes 
or 15 minutes later, and then I noticed the floor was still 
wet. 

* * • • 

161 Q When you went downstairs to inspect the 
floor after Mrs. David had been injured, was there 
a rubber mat on the floor? A Not yet, but it was rolled 
up—just to put it. 

# * * # 
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THE WITNESS: But I saw it rolled up and prepared 
to be laid at this time. 

# * • * 

322 Judge’s Charge to th-e Jury 

THE COURT (Goldsborough, J.): Ladies and 
gentlemen of the jury, there are a few matters of law that 
the Court should call your attention to, and practically 
everything is contained in certain instructions that were 
granted by the Court at the instance of counsel, and I 
will go over these instructions. 

The jury is instructed that no presumption of negli¬ 
gence whatever arises from the mere happening of the 
accident in this case. 

The proximate cause of an injury is that cause which, 
in natural and continuous sequence, unbroken by any effi¬ 
cient intervening cause, produces the injury, and without 
which the result would not have occurred. It is the effi¬ 
cient cause, the one that necessarily sets in operation the 
factors that accomplish the injury. It may operate di¬ 
rectly or by putting intervening agencies in motion. 

Now, that is a definition which is found in a great many 
cases and textbooks of proximate cause. I have granted 
the instruction because, as I said before, it is found very 
often as being a proper definition. Personally, I don’t 
know what it means. That is, when I say I don’t know’ 
what it means, I can figure it out mathematically and 
philosophically, but as a practical proposition I don’t know 
what it means, and any jury that knew’ what it means 
w T ould be a miraculous organization. 

323 In so far as this case is concerned, the word 
“proximate” means “probable”. 

Of course, the burden of proof is on the plaintiff to 
prove by a preponderance of the evidence that the de¬ 
fendant was negligent and that that negligence was prob¬ 
ably the cause of the accident, so that proximate cause in 
this case means probable cause. 
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The plaintiff has the burden of proving her case by a 
fair preponderance of the evidence. A fair preponder¬ 
ance of the evidence means that the testimony on behalf 
of the plaintiff must have a greater weight in your estif 
mation, have a more convincing effect than that in behalf 
of the defendants. If you believe that the testimony oi^ 
any essential point is evenly balanced, then your finding 
as to that point must be for the defendants. 

The plaintiff in this case charges that she was injured 
by slipping on a hallway floor of defendants’ office build¬ 
ing. The jury are instructed that the owner of a building 
to which tenants and other persons are invited is not 
an insurer of their safety while in the building, but owes 
to them merely the duty of exercising reasonable care to 
keep the building in a safe condition for their use. ThereJ 
fore, even though you believe there was water on the hall¬ 
way floor at the time of the accident, in order for plain¬ 
tiff to recover in this case she must prove by a| 
324 preponderance of the evidence, which includes evi¬ 
dence of weather conditions, that any such water 
had been there for a sufficient time for the defendants by 
the exercise of reasonable care to have discovered its pres¬ 
ence and removed it. 

The jury are instructed that if you believe any witness 
in this proceeding has willfully testified falsely as to 
any material fact about which he or she could not rea-j 
sonably be mistaken, then you are at liberty to disregard 
any or all of the testimony of such witness. 

The testimony of one witness, entitled to full credit, is 
sufficient for the proof of any fact, and would justify a 
verdict in accordance with such testimony even if a num¬ 
ber of witnesses have testified to the contrary, if, from 
the whole case, considering the credibility of the witnesses 
and after weighing the various factors of evidence, the 
jury is of the opinion that the plaintiff has sustained her 
burden of proof. 

If, under the Court’s instructions, you find the plaintiff, 
Fernande A. David, entitled to a verdict, you will con- 
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sider and fix in the amount of the award the elements 
that I am about to mention. 

The reasonable value, not exceeding cost of examina¬ 
tions, attention, and care by physicians and surgeons in 
the treatment of the plaintiff and reasonably certain to 
be required and to be given in her future treatment, if 
any, and including the reasonable value, not ex- 

325 ceeding cost of hospital accommodations and care 
reasonably required and actually given in the care 

of said plaintiff and also you are to consider the loss of 
earnings due to her inability to pursue her occupation as 
formerly and in determining this amount, you should con¬ 
sider evidence of said plaintiff’s earning capacity, her 
earnings, and the manner in which she ordinarily occupied 
her time before the injury, and find what she is reason¬ 
ably certain to lose in the future as earnings if she had 
not been disabled; furthermore, if you find that the plain¬ 
tiff is entitled to a verdict, you will consider not only 
the elements of damage heretofore mentioned, but you 
will award her such sums as will reasonably compensate 
her for the pain, discomfort, and mental anguish suffered 
by her and proximately, that is, probably, resulting from 
the injury in question and for such pain, discomfort, and 
mental anguish, if any, she is reasonably certain to suffer 
in the future from such cause, and also you are to con¬ 
sider the nature and extent of her injuries, whether or 
not they are reasonably certain to be permanent and if 
you find they are permanent, you should award her such 
sum as will reasonably compensate her for such injury. 

Will counsel come to the bench? 

(At the bench:) 

THE COURT: As far as I know the matter has been 
sufficiently covered. Is there anything you can think of 
you think the Court should mention? The Court 

326 will mention it, on either side. 

MR. BRICK: I think it has been fully covered. 

MR. FROST: I would like an exception to the Court’s 




remarks about proximate cause, not to the substitution of 
the word “probable’’ but to the explanation. It seems 
to me it would leave the jury sort of confused about all 
of our legal processes. 

THE COURT: I don’t know what it means. Neither 
do you. You know you don’t. As a matter of fact, I 
think a Judge ought to be impeached for reading a thing 
like that to a jury. I really do. 

MR. BRICK: I don’t mind if the Judge wants to tell 
the jury to disregard your remarks altogether. 

THE COURT: I told them it meant probable. Ap¬ 
parently, confessedly, you are of the opinion that it does 
mean probable. 

MR. FROST: That is all right. 

THE COURT: Still, you better take your exception, 
because you can never tell what is going to impress the 
Court. 

* # * • 

327 THE COURT: If you w’ould like me to, I can 
just tell them proximate cause means probable 
cause, to disregard the prayer No. 2, and anything the 
Court said about it. If you would rather just have an 
exception so that you could get some mastermind to re¬ 
verse me, it is all right with me. 

MR. FROST: I don’t anticipate there will be any 
attempt to go up. I think perhaps it better be just left 
as it is. 

THE COURT: You see, honestly, I am ashamed to 
read a thing like that to the jury without telling them 
something. I am very serious about this. A lot I have 
seen are not particularly serious, but to read an instruc¬ 
tion like that to the jury is enough to make them feel there 
is something the matter with the administration of justice. 
It doesn’t mean a thing to them. Does it, really? 

MR. FROST: Many of these instructions use too many 
technical words. 

THE COURT: Oh, yes. All right, gentlemen. 




